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PRELIMINARY STATEMENT


On September 18, 2002, Plaintiff, Arrello Barnes was severely injured when he bit into a sandwich containing razor sharp shards of glass.   In the weeks and months prior to his injury, Plaintiff notified the Defendants, in writing, that his meals were inadequate, that his food was being tampered with, and that the guards failed to act in a professional manner.  Despite this notice, Defendants, Correctional Officers Steven Schule, William Brown, and Jeremy McGaw—who were responsible for serving Plaintiff’s meals—acted with deliberate disregard for the Plaintiff’s safety by allowing the adulteration of Mr. Barnes’ meals.  The Defendants’ gross indifference to the Plaintiff’s safety culminated on September, 18, 2002 when the Plaintiff began spewing blood from his mouth as a result of glass embedded in his tuna fish.  Mr. Barnes commenced the instant action seeking compensation for the injuries he suffered as a result of the contamination of his food. He has asserted claims under 42 U.S.C. § 1983 for violations of his rights under the Fifth Eighth and Fourteenth Amendments, including grossly negligent supervision of subordinates, failure to protect, and cruel and unusual punishment under and the Fifth, Fourteenth, and Eighth Amendment of the United States Constitution.  

STATEMENT OF FACTS


On September 18, 2002, Plaintiff, Arrello Barnes, (“Mr. Barnes”), an inmate at Upstate Correctional Facility (“Upstate”) was preparing for his lunch time meal.  At approximately 11:30 a.m., Defendant Steven Schule (“Mr. Schule”) arrived at Mr. Barnes’ cell and served him a meal comprised of, among other things, a scoop of tuna fish, four slices of white bread, two packets of mayonnaise, lettuce, tomato, and a “spork” (combination spoon and fork) to spread the tuna fish.  Mr. Schule handed Mr. Barnes the Styrofoam meal container and said “I hope you enjoy your lunch,” before walking away.  


Mr. Barnes was talking to his bunkmate while he scooped the tuna fish and mayonnaise on to the slices of bread, and the conversation caused him to divert his gaze from the food container while he made his sandwich.  Moments later, Mr. Barnes began to eat.  After one or two bites, he bit into a piece of glass in the tuna fish; his mouth surged with pain, and he started spitting the food out, splattering blood on to the tray.  His bunkmate frantically called for the guards, who eventually called for the nurse.  Thereafter, one of the guards said to Mr. Barnes, “we told you we would get you.”  


An investigation determined that the piece of glass originated from a medicine bottle in the medical facility. No glass was found in Mr. Barnes’ cell, the kitchen, or on his person.  Neither Mr. Barnes, nor his cellmate, nor any of the kitchen workers had been treated with the medicine that was determined to be the source of the glass.  

Mr. Barnes will testify that he was experiencing problems with his meals at Upstate months prior to his injury.  He will also testify that he made several written complaints to prison officials concerning the fact that he was being denied hot water for his tea, that the Corrections Officers on his block displayed a lack of professionalism, and that he was afraid his food was being contaminated.

As a result of the glass in his sandwich, Mr. Barnes suffered a cut to the back of his tongue, swelling, pain and numbness in his mouth immediately following the September 18, 2002 incident of food tampering, and for several weeks thereafter. Mr. Barnes continues to suffer numbness, pain, and inability to taste his food.   

ARGUMENT

POINT I

THE CONDUCT PLAINTIFF WAS SUBJECTED TO ESTABLISHES A CONSTITUTIONAL VIOLATION OF THE EIGHTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION, AND PLAINTIFF WILL THEREFORE  ESTABLISH A VIOLATION OF 42 U.S.C. § 1983.

Under 42 U.S.C. §  SEQ CHAPTER \h \r 1 1983, a plaintiff “must show that: (1) the defendants acted under ‘color of state law’; and (2) their conduct or actions deprived plaintiff of a right, privilege or immunity guaranteed by the Constitution or laws of the United States.”  Rivera v. Goord, 119 F. Supp. 2d 327, 335 (S.D.N.Y. 2000); (citing, Shabazz v. Vacco,  F. Supp. 2d  1998 WL 901737 *2 (S.D.N.Y. 1998); (citing, Pitchell v. Callan, 13 F.3d 545, 547-48 (2d Cir. 1994).  The first element is not subject to dispute. Defendants—all prison officials working at Upstate Correctional Facility at the relevant time—were clearly acting under color of state law, as they were on duty and responsible for serving Mr. Barnes’ meals the day he was injured.  As to the second element, placing glass in the plaintiff’s food, if found by the jury, is sufficient to constitute cruel and unusual punishment under the Eighth Amendment.  Moreover, the defendants’ deliberate indifference to the known threat faced by Mr. Barnes constitutes a violation of his Eighth, Fifth, and Fourteenth Amendment Rights.  

The Eighth Amendment’s prohibition of “cruel and unusual” punishments requires prison officials to “take reasonable measures to guarantee the safety of inmates.”  Gowins v. Greiner 2002 U.S. Dist. LEXIS 14098 at 20 (S.D.N.Y. 2002). An inmate who suffers an injury of constitutional dimensions as a result of a prison official’s deliberate indifference to his safety may bring an action to recover damages for violation of his civil rights under the Eighth and Fourteenth Amendments. Stubbs v. Dudley 849 F.2d 83 (2d Cir. 1988).   A failure to protect an inmate will be found where a prison official knows of and disregards an excessive risk to the health and safety of an inmate. Id. 
The Eighth Amendment “requires that prisoners receive nutritionally adequate food prepared and served in conditions that do not present an immediate danger to the health of the inmates who consume it.” Chapdelaine v. Keller 1998 U.S. Dist. LEXIS 23017 (N.D.N.Y. 1998).   Moreover, serving an inmate a meal that has been contaminated with glass, rocks, dust or other foreign objects constitutes a violation of the Eighth Amendment.  see Robles v. Coughlin 725 F.2d 12, 16 (2d Cir. 1983). 

The plaintiff in the instant action has sued the defendants in their individual capacity. In such an action, the plaintiff must establish the defendants’ personal involvement in the constitutional violations alleged.  Gowins v. Greiner 2002 U.S. Dist. LEXIS 14098 (S.D.N.Y. 2002). Personal involvement can be established by evidence of (1) direct participation in the constitutional violation; (2) failure to remedy a wrong after learning of it; (3) creation or maintenance of a policy under which unconstitutional acts occurred; (4) gross negligence in managing subordinates who committed unconstitutional acts; or (5) deliberate indifference by failing to act on information indicating that unconstitutional acts were occurring.  Id.    
The plaintiff will present evidence and testimony showing that the defendants were personally responsible for the plot to place glass in plaintiff’s tuna fish.  Alternatively, even if the jury does not find that defendants adulterated plaintiff’s meal, the evidence presented at trial will demonstrate that the defendants were deliberately indifferent to the substantial risk of injury from the adulteration of plaintiff’s food by others. Specifically, Mr. Barnes will testify that he notified the defendants of his fear that his food was being tampered with, and the defendants failed to take any action to avert the imminent danger posed to Mr. Barnes.  
POINT II
PLAINTIFF IS ENTITLED TO RECOVERY OF DAMAGES, INCLUDING   COMPENSATORY DAMAGES AND PUNITIVE DAMAGES

 In this action, 
"
Mr. Barnes seeks various remedies available to him under 42 U.S.C. § 1983 including, inter alia, compensatory damages for mental anguish and emotional distress as well as punitive damages.1
A.
Compensatory Damages tc "
A.
Compensatory Damages " \l 3


"
Compensatory damages are a form of relief available to a successful plaintiff under 42 U.S.C. § 1983.  Fair and reasonable compensatory damages are appropriate where the plaintiff’s injury was caused by the violation of a constitutional right.  Arroyo Lopez v. Nuttall, 25 F. Supp. 2d 407, 410 (S.D.N.Y. 1998).  Mr. Barnes will ask the jury in this case to award him compensatory damages based upon his physical injuries, mental anguish and emotional distress suffered during his incarceration relative to the incidents which form the core of this case.  Moreover, in this type of case, the testimony of a plaintiff alone provides a sufficient basis for a jury to award damages for mental anguish and emotional distress and punitive damages.  Courtney v. City of New York, 20 F. Supp. 2d 655, 661 (S.D.N.Y. 1998) (holding that a plaintiff “is not required to corroborate [her] testimony regarding mental anguish in order to support a compensatory damage award.” (citation omitted)). 


B.
Punitive Damages 
Punitive Damages " \l 3

   
"
Punitive damages may be awarded in § 1983 cases “when the defendant's conduct is shown to be motivated by evil motive or intent, or when it involves reckless or callous indifference to the federally protected rights of others.”  Mathie v. Fries, 121 F.3d 808, 815 (2d Cir. 1997) (quoting Smith v. Wade, 461 U.S. 30, 56, 103 S. Ct. 1625, 1640 (1983)).  Punitive damages may also be awarded “in a proper case under § 1983 for the purpose of deterring or punishing a violation of constitutional rights.” Carey v. Piphus, 435 U.S. 247, 257 n. 11, 98 S. Ct. 1042, 1049 n. 11 (1978); see also, In re Air Disaster at Lockerbie, Scotland, 928 F.2d 1267, 1272 (2d Cir.), cert. denied, 502 U.S. 920, 112 S. Ct. 331 (1991) (reviewing history of punitive damages).


Here, Mr. Barnes’ claims indicate that punitive damages are entirely appropriate.  If the jury finds that the defendants were responsible for serving Mr. Barnes a meal contaminated with glass, mere compensatory damages would be insufficient to provide a true disincentive.  See, e.g., Grimm v. Lane 895 F.Supp. 907 (S.D. Ohio 1995). (awarding punitive damages against officers who conspired to administer a beating to prisoners who they felt needed an “attitude adjustment”).  

POINT III
PRECLUSION OF EVIDENCE

A.
Evidence of Prior Convictions tc "
A.
Evidence of Prior Convictions " \l 3

Mr. Barnes is a felon convicted of second degree murder and robbery in February, 2000. The Federal Rules of Evidence permit the impeachment of a witness by prior convictions punishable in excess of one year.  See Fed. R. Evid. 609(a).   However, the evidence is only admissible “if the court determines that the probative value . . . outweighs its prejudicial effect.”  Fed. R. Evid. 609(a).  The following factors are considered in determining the balance between probative value and prejudicial effect: (1) the impeachment value of the prior crime, (2) the remoteness of the prior conviction, (3) the similarity between the past crime and the conduct at issue, and (4) the importance of the credibility of the witness.


The factors here indicate a finding of low probative value and high prejudice because any of evidence of Mr. Barnes’ prior conviction is of relatively little impeachment value in an unrelated civil action several years later, and does not relate to truthfulness or dishonesty.  See, e.g., East Coast Novelty Co., Inc v. City of New York, 842 F. Supp. 117, 120 (S.D.N.Y. 1994).  Moreover, the prior crime is unrelated to the alleged conduct that occurred here. 


Even if Mr. Barnes’ prior criminal record is found admissible under the balancing provision, revealing any evidence of the details of his crime will create unfair prejudice in the minds of the jurors.  See Daniels v. Loizzo, 986 F. Supp. 245, 251 (S.D.N.Y. 1997).  For this reason, courts in this circuit have limited the introduction of evidence to the fact and date of the conviction and have barred evidence of the nature of the conviction or the title of the crime.  See Morello v. James, 797 F. Supp. 223, 228 (W.D.N.Y. 1992) (precluding questioning into nature of felony conviction beyond fact that plaintiff was a felon).  


The risk of unfair prejudice is even greater in an unrelated civil case, such as in the instant action, where the particulars of the conviction do not pertain to any of the issues at hand.  Thus, the details of Mr. Barnes’ prior criminal history should be found inadmissible, regardless of the admissibility of the fact and date of the conviction, due to their severe prejudicial nature and total lack of relevance.

B.
Testimony and/or Documentation tc "B.
Testimony and/or Documentation " \l 2 Regarding Plaintiff’s Disciplinary Record Should Be Deemed Inadmissible tc " Regarding Plaintiff’s Disciplinary Record Should Be Deemed Inadmissible " \l 2

As explained with regard to prior convictions, in order to be admissible at trial, evidence relating to a plaintiff’s past disciplinary conduct while incarcerated must be relevant.  See Fed. R. Evid. Rule 402.  Here, any conduct prior to the relevant time period in this case which resulted in sanctioning is irrelevant to whether the Defendants violated Mr. Barnes’ right to freedom from cruel and unusual punishment.  Mr. Barnes’ prior “bad acts” are irrelevant to the time period at issue here and Defendants should be precluded from introducing Mr. Barnes’ disciplinary records or evidence relating to his conduct while incarcerated.


In addition to being irrelevant, the admission of prior “bad acts” is also objectionable under Fed. R. Civ. P. 404(b) on the basis that character evidence is not admissible to prove conformity therewith on a particular occasion.  See Hynes v. Coughlin, 79 F.3d 285, 291 (2d Cir. 1996).  In Hynes, the court clearly signaled that prior disciplinary records should only be admitted when one of the enumerated exceptions of Rule 404 apply, such as to show intent, planning, motive, et cetera.  Here, none of the exceptions apply and the evidence could only be used to impermissibly sway the jury into believing that Mr. Barnes was historically a disciplinary problem and somehow deserved the conduct he was subjected to.  As explained, this use of the prior record is impermissible under Rule 404(b).  Accordingly, Defendants should be precluded from introducing evidence relating to Mr. Barnes’ prior conduct.
CONCLUSION


The testimony at trial shall establish that Mr. Barnes’ rights were violated, and he should be fully compensated for such violations.  Moreover, the Defendants should be precluded from introducing evidence any evidence as to Mr. Barnes’ prior conviction or disciplinary record.
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	1	Plaintiff will also seek an award of costs, including a reasonable attorneys’ fee, and respectfully reserves the right to make an application for such an award following the entry of final judgment.  See Fed. R. Civ. P. Rule 54(b)(2).
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