 SEQ CHAPTER \h \r 1UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF NEW YORK
	KEITH A. SILVERA,





Plaintiff,

-vs-
JOHN BURGE, Superintendent, Auburn Correctional Facility; SERGEANT WITHERS, Auburn CF; SERGEANT CHUTTY, Auburn CF; F. CALESCIBETTA, Auburn CF; D. SPICER, Auburn CF; and C. Pidlypchak, Auburn CF,




Defendants.

	
	Motion in limine
Civil Action No.
9:02-CV-882-GLS-GJD





PLEASE TAKE NOTICE, that plaintiff Keith A. Silvera, by his attorneys, Hiscock & Barclay, LLP, will move the Court, in limine, at the Trial thereof, for an Order precluding defendants from offering evidence of or concerning: (1) any criminal convictions of plaintiff (murder in the second degree and criminal possession of a weapon); (2) any lawsuits or litigation commenced by or against plaintiff; and (3) any criminal convictions of the Plaintiff’s witnesses that he intends to call to testify including Vernon Ricks DIN: 92A7363 (murder in the second degree and attempted robbery in the first and second degrees), Darryll Spearman DIN: 94A0760 (attempted murder in the first degree), John Gordon DIN: 75B0127 (murder – no degree, attempted murder – no degree, and criminal possession of  weapon in the third degree), Courtney Allen DIN: 89A7774 (murder in the second degree, attempted murder in the second degree, assault in the first degree and attempted robbery in the first degree), and Osmond Brown DIN: 95B1958 (murder in the second degree and robbery in the first degree).  In the alternative, if the Court denies Plaintiff’s motion on the papers, Plaintiff requests that the Court conduct a Hearing prior to the Trial to determine the admissibility of any such evidence.

In support of the motion, the Federal Rules of Evidence permit the impeachment of a witness by prior convictions punishable in excess of one year.  See Fed. R. Evid. 609(a).  If more than ten years has lapsed since the conviction or the release from confinement for the conviction, the evidence is not admissible unless the probative value substantially outweighs prejudicial effect.  Fed. R. Evid. 609(b).  In Zinman v. Black & Decker, Inc., 983 F.2d 431, 434 (2d Cir. 1993), the Second Circuit stated that a conviction outside of the ten year window should be admitted “very rarely and only in exceptional circumstances.”  Plaintiff’s criminal convictions of murder in the second degree and criminal possession of a weapon, and the convictions of the aforementioned witnesses stated above are more than ten years old and have no relevance to this matter.  Accordingly, Defendants should not be permitted to offer evidence concerning the conviction of  Plaintiff or those of the aforementioned witnesses.

Additionally, Defendants should likewise be precluded from offering any evidence regarding any separate and unrelated disciplinary matters against Plaintiff.  Under Rule 404(b) of the Federal Rules of Evidence, “[e]vidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show action in conformity therewith.”  Fed. R. Evid. 404(b).  Thus, evidence concerning any prior and unrelated disciplinary actions involving Plaintiff cannot be used by the Defendants to support their allegations against Plaintiff in this case.  Accordingly, Plaintiff requests that the Court issue an Order precluding Defendants from mentioning or offering evidence concerning any unrelated disciplinary matters against Plaintiff.

Plaintiff also relies upon Rules 402 and 403 of the Federal Rules of Evidence and respectfully submits that such evidence is either irrelevant and/or outweighed by its prejudicial effect on the proceedings.  Plaintiff submits that introduction of his and/or the aforementioned witnesses convictions are irrelevant to the proceedings where Plaintiff does not seek to preclude the Jury from learning that Plaintiff and the aforementioned named witnesses were and/or are incarcerated during all times material to the events underlying this case and stipulates to those facts. Accordingly, pursuant to FRE 402, evidence of these convictions is not admissible and should be excluded.

In addition, evidence of such convictions will unduly prejudice the jury and prevent Plaintiff from receiving fair consideration of his retaliation claims. The prejudice of admitting the convictions of the named witnesses into evidence would similarly outweigh any probative value such evidence may offer.    Moreover, due to the nature of the convictions, any limiting instruction the Court may give the jury will not prevent undue prejudice to Plaintiff.  Accordingly, pursuant to FRE 403, evidence of these convictions should be excluded.

CONCLUSION

For the reasons stated above, Plaintiff respectfully requests that his motion in limine be granted and that Plaintiff be given such other and further relief as the Court deems fair and proper.

DATED:
October 12, 2007


HISCOCK & BARCLAY, LLP
By: 
s/Emanuela D’Ambrogio

Emanuela D’Ambrogio


  Bar Roll No. 512845

Attorneys for Plaintiff
Office and Post Office Address

One Park Place

300 South State Street

Syracuse, New York 13202-2078
Telephone
(315) 425-2887

Facsimile 
(315) 703-7352

To:
Senta B. Suida, Esq.


Attorney General of the State of New York


Attorney for the Defendants


Syracuse Regional Office


615 Erie Boulevard, West, Suite 102


Syracuse, New York  13204


VIA CM/ECF

Keith Silvera


Plaintiff


90-T-3701


Mid-Orange Correctional Facility


900 Kings Highway


Warwick, NY  10990


VIA US MAIL
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