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PRELIMINARY STATEMENT
The issues that remain to be resolved at Trial are (1) whether the search of plaintiff’s apartment violated his Fourth Amendment right; and (2) whether the use of plaintiff’s coerced statement during the course of his Grand Jury indictment violated his Fifth Amendment right.  
STATEMENT OF FACTS

Plaintiff originally filed this suit against the City of Utica, Utica Police Investigator Jerry Briggs (“Briggs”), Officer Angelo Partipelo
 (“Partipelo”), Officer Paul Kaczor
 (“Kaczor”), Officer Frank Simonelli
 (“Simonelli”), Oneida County Assistant District Attorney Mike Daley (“Daley”), and two John Does.  On January 10, 1992 and December 10, 1998, the Court granted, respectively, Daley’s and the City of Utica’s motions for summary judgment, dismissing the Complaint as against them.  See Docket Nos. 54 and 69, respectively.
The facts, as they pertain to the remaining claims against the remaining defendants (i.e., Briggs, Partipelo, Kaczor, and Simonelli – collectively referenced as “defendants”), may be easily summarized.  
Search of Plaintiff’s Apartment
On November 18, 1988, following plaintiff’s arrest at another location, defendants arrived at a third-floor apartment that plaintiff shared with Lorraine Howard (“Ms. Howard”), located at 1635 Kemble Street, Utica, New York (the “Premises”).  Without a valid search warrant for the Premises, defendants entered the apartment using a key obtained during the course of plaintiff’s arrest and ordered Ms. Howard and Gary Miller (“Mr. Miller”) to sit down in the den.  Defendants proceeded to search the Premises for other occupants, but were unable to locate anyone else.  

While some of the defendants detained Ms. Howard and Mr. Miller, others went into a bedroom and closed the door.  At one point, the telephone rang and Ms. Howard knocked on the bedroom door to ask for permission to answer the phone.  After the door to the bedroom was opened, Ms. Howard could see inside and saw that the beds were unmade and the dresser drawers were open, which was not the case prior to the arrival of defendants.
Some time later, after defendants had been unable to reach a Judge to request the issuance of a valid search warrant for the Premises, Briggs came out of the bedroom and asked Ms. Howard if she would sign a search waiver.  Ms. Howard asked if she could contact her attorney, but Briggs denied her request and told her that she did not need an attorney because she was not under arrest.  Briggs proceeded to draft a search waiver by hand and asked Ms. Howard to sign it, advising her that she would go to jail for whatever was found if she refused to consent to the search.  Ms. Howard signed the search waiver and approximately one minute later, defendants emerged from the bedroom with seized contraband.
Compelled Statement

Approximately two hours after his arrival at the Utica Police Station, plaintiff was brought up to a room that served as defendants’ office.  Without reading plaintiff his Miranda rights and with knowledge that plaintiff was represented by counsel on a pending criminal charge, Briggs pointed out the seized contraband on a desk and engaged plaintiff in a related discussion.  During the course of that discussion, Briggs offered to release Ms. Howard and Mr. Miller from custody and arrange for a plea deal on plaintiff’s pending criminal charge if he would admit to ownership of the seized contraband and provide Briggs with information regarding other Utica-area drug dealers.  Plaintiff offered a verbal admission of ownership and this oral statement was subsequently used during his Grand Jury indictment.
POINT I
ELEMENTS OF A SECTION 1983 CLAIM
To establish a claim under 42 U.S.C. § 1983 (“Section 1983”), a plaintiff must prove, by a preponderance of the evidence, each of the following three elements:
(1)
complained of conduct was committed by a person acting under color of state law;
(2)
the conduct deprived the plaintiff of rights, privileges, or immunities secured by the constitution or the laws of the united states; and
(3)
defendant’s conduct was the proximate cause of the plaintiff’s injuries and consequent damages sustained by the plaintiff.
See Modern Federal Jury Instructions, Instruction 87-68.
A.
Actions Under Color of State Law

Action under color of state law means action that is made possible only because the defendant is clothed with the authority of the state.  The term “state” encompasses any political subdivision of a state, such as a county or city, and also any state agencies or a county or city agency.  Section 1983 forbids action taken under color of state law where the actor misuses power that he possesses by virtue of state law.  See Modern Federal Jury Instructions, Instruction 87-69.


There is no question that the act of a state official in the course of his official duties is action under color of state law – “a public official acting by virtue of his official capacity always acts under color of state statute or other law, whether or not he overtly relies on that authority to support his action, and whether or not that action violates the law.”  Adickes v. S.H. Kress Co., 398 U.S. 144, 212 (1970) (Brennan, J., concurring in part).  Indeed, “acts of officers who undertake to perform their official duties are included [within the reach of the phrase ‘under color of state law’] whether they hew the line of their authority or overstep it.”  Screws v. United States, 325 U.S. 91, 111 (1945).

At Trial, plaintiff will prove that defendants acted under color of state law as a matter of law.  As members of the City of Utica Police Department engaged in official investigative activities, including the search of plaintiff’s apartment and his subsequent interrogation, defendants acted as state officials in the course of their official duties.  
B.
Deprivation of Rights, Privileges, or Immunities Secured by the Constitution or the Laws of the United States
1.
Fourth Amendment

The Fourth Amendment protects “the right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures.”  Board of Educ. of Indep. Sch. Dist. No. 92 of Pottawatomie County v. Earls, 536 U.S. 822, 828 (2002) (quoting U.S. CONST. amend. IV).  The Supreme Court has held that “physical entry of the home is the chief evil against which the wording of the Fourth Amendment is directed.”  United States v. United States Dist. Court, 407 U.S. 297, 313 (1972).  Therefore, a warrantless search of the home is per se unreasonable, and presumptively unconstitutional.  See United States v. Gagnon, 230 F. Supp. 2d 260, 267 (N.D.N.Y. 2002) (citing Katz v. United States, 389 U.S. 347, 357 (1967)).  


The exceptions to the warrant requirement are “few in number and carefully delineated.”  United States Dist. Court, 407 U.S. at 318; United States v. Kiyuyung, 171 F.3d 78, 83 (2d Cir. 1999).  One such exception occurs where a defendant obtains the voluntary consent of a person authorized to grant such consent and permission to enter the home.  See United States v. Eliot, 50 F.3d 180, 185 (2d Cir. 1995).  If a defendant relies on the consent exception, he must demonstrate by a preponderance of the evidence that the consent was voluntary.  See Schneckcloth v. Bustamonte, 412 U.S. 218, 248-49 (1973).  To ascertain the validity of the consent, a court must examine the “totality of the circumstances” to assess whether the purported consent was “a product of that individual’s free and unconstrained choice, rather than a mere acquiescence in a show of authority.”  United States v. Wilson, 11 F.3d 346, 351 (2d Cir. 1993).

At Trial, plaintiff will prove that defendants’ warrantless search of the Premises deprived him of his rights secured by the Constitution.  The warrant obtained by defendants prior to their arrival at the Premises was invalid and could not form the legal basis for the search because (1) it was issued for a different location (i.e., 1637 Kemble Street); (2) defendants knew it was invalid prior to the search; (3) defendants did not present the warrant to Ms. Howard upon their arrival at the Premises; (4) defendants tried unsuccessfully to obtain a valid warrant from a judge after they had secured the Premises; and (5) defendants requested a search waiver from Ms. Howard.  
Although it is defendants’ burden to prove the existence of voluntary consent to the search, in opposition, plaintiff will establish that (1) defendants did not request permission to enter the Premises; (2) defendants performed the search prior to requesting a search waiver from Ms. Howard; (3) defendants denied Ms. Howard’s request to speak to her attorney prior to granting consent to the search; and (3) the search waiver provided by Ms. Howard was not the product of her free and unconstrained choice.
2.
Fifth Amendment
A Section 1983 remedy for a violation of plaintiff’s Fifth Amendment right will exist where police officials, acting under color of state law, subjected him to the deprivation of that constitutional right.  See Weaver v. Brenner, 40 F.3d 527, 534 (2d Cir. 1994).  The key issue is whether a self-incriminating statement was obtained, not by failure to read the Miranda warnings, but by coercion.  See Deshawn E. v. Safir, 156 F.3d 340, 346 (2d Cir. 1998).
The Fifth Amendment, made applicable to the states through the Fourteenth Amendment, provides in relevant part that “no person . . . shall be compelled in any criminal case to be a witness against himself.”  U.S. CONST. amend. V.  It guarantees “the right of a person to remain silent unless he chooses to speak in the unfettered exercise of his own will, and to suffer no penalty . . . for such silence.”  Malloy v. Hogan, 378 U.S. 1, 8 (1964). 
Although the Fifth Amendment simply refers to the use of a statement “in any criminal case,”  the use or derivative use of a compelled statement in any criminal proceeding against the declarant violates that person’s Fifth Amendment rights – use of the statement at trial is not required.  See Weaver, 40 F.3d at 535.  Specifically included, of course, is the use of a compelled statement before a Grand Jury because it makes the declarant a witness against himself in a criminal case which will lead to the infliction of criminal penalties against him.  Id.  
Although the Fifth Amendment privilege against compulsory self-incrimination clearly applies to the several States, the determination of whether interrogation techniques are coercive are made under the Due Process Clause of the Fourteenth Amendment.  See Colorado v. Connelly, 479 U.S. 157, 163 (1986).  The Due Process Clause prohibits self-incrimination based on fear, torture, or any other type of coercion.  See Brown v. Mississippi, 297 U.S. 278, 285-86 (1936).  The applicable test is whether a declarant’s statements were made voluntarily, which depends upon examining all of the circumstances surrounding the interrogation to see if police overreaching overcame the declarant’s will and led to an involuntary confession, one which was not freely given.  See Safir, 156 F.3d at 348; Weaver, 40 F.3d at 536.  As part of a court’s analysis of the test, it should apply factors such as whether declarant (1) was detained for a long period of time; (2) was subject to prolonged periods of questioning; (3) was left alone with police; (4) was provided with Miranda warnings; (5) was in a weakened physical condition; (6) was physically coerced or deprived; or (7) was emotionally or psychologically overwhelmed.  See Safir, 156 F.3d at 348-49. 
Once a plaintiff proves that he had a clearly established Fifth Amendment right at the time of his interrogation, the burden shifts to the defendant to demonstrate that it was objectively reasonable for them to believe that their coercive actions were lawful. See Weaver, 40 F.3d at 537; Kaminsky v. Rosenblum, 929 F.2d 922, 925 (2d Cir. 1991).

At Trial, plaintiff will prove that defendants’ coercion and the use of the resultant statement during his Grand Jury indictment deprived him of his right secured by the Constitution.  Specifically, defendants (1) failed to provide plaintiff with Miranda warnings; (2) knew that plaintiff was represented by counsel on a pending criminal charge; (3) engaged plaintiff in a discussion regarding the seized contraband; (4) offered a false plea agreement to induce plaintiff to admit to ownership of the seized items; (5) took advantage of plaintiff’s emotional and psychological state; and (6) presented evidence of plaintiff’s statement to the Grand Jury for his indictment. 
C.
Proximate Cause of Damages


Since the remaining causes of action are solely for constitutional violations, plaintiff’s resultant damages were proximately caused, as a matter of law, by defendant’s actions, which constitute a deprivation of plaintiff’s rights secured by the Constitution.
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� Angelo Partipelo passed away in or about the year 2000.  No application has been made to substitute his estate or his representative as a party in this action.


� Paul Kaczor was incorrectly sued herein as “Paul Kazar,” but he will be referred to by his correct name.


� Frank Simonelli was incorrectly sued herein as “Frank Simmellio,” but he will be referred to by his correct name.
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