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NOTICE OF CLE PROGRAM 
The NDNY-FCBA’s CLE Committee 

Presents 
 

“Federal Court Practice for Social Security Disability Practitioners” 
3.5 credits for Professional Practice 

 
This program presents a unique opportunity to gain insight from members of 
the Social Security Administration defending federal court appeals, 
experienced attorneys appealing the final decision of the Commissioner of 
Social Security, and the Court members responsible for adjudicating such 
actions.  The program offers a detailed look at instituting such actions in the 
Northern District, a statistical analysis of such cases, and trends in the practice.   
………………………………………………………………………………………. 

 
Thursday, March 16, 2017 

9:00 a.m. – 12:15 p.m. 
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James M. Hanley Federal Building 

100 S. Clinton Street 
Syracuse, NY 13261 

 
Program available via live video teleconference at  
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Albany, NY 12207 
 

U.S. District Courthouse  
The Gateway Building 

14 Durkee St. 
Plattsburgh, NY 12901 

 
R.S.V.P. for CLE by Thursday, March 2, 2017 
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Faculty 
 

Honorable David E. Peebles 
Chief United States Magistrate Judge 

Northern District of New York 
 

Honorable John P. Ramos 
Hearing Office Chief Administrative Law Judge (Acting)  

Office of Disability Adjudication and Review – Syracuse Hearing Office 
Social Security Administration 

 
Maggie McOmber, Esq. 

Law Clerk to the Honorable William B. Carter 
Recalled United States Magistrate Judge 

 
Katherine Felice, Esq.  

Law Clerk to the United States District Court 
Northern District of New York 

 
Stephen P. Conte, Esq. 
Regional Chief Counsel  

Office of the General Counsel – Region 2 
Social Security Administration 

 
Maria Fragassi Santangelo, Esq. 

Senior Attorney 
Office of the General Counsel – Region 2 

Social Security Administration 
 

Howard Olinsky, Esq. 
Founding Partner,  

Olinsky Law Group 
 

Nathaniel V. Riley, Esq. 
Associate Attorney, 
Olinsky Law Group 

 
 
 

2



Timed Agenda 
 

9:00–9:05: Introduction to Program and Participants (Nate Riley) 
   
9:05–9:35: A View from the Bench (Judge Peebles):  Judge Peebles will discuss his 

approach to adjudicating Social Security appeals. 
 
9:35–10:05:  Social Security Appeals Decision Making (Judge Peebles, Maggie McOmber 

and Katherine Felice):  Panel discussion on how the Court approaches the 
process of adjudicating Social Security cases, that will provide practical advice 
to federal court practitioners. 

 
10:05–10:20:      Social Security Administration’s workload statistics (Judge Ramos & 

   Steve Conte):  A discussion of workload statistics and data analytics nationally 
and in the Northern District of New York.  

 
10:20–1035: Social Security Practice in the Northern District of New York Under General 

Order 18 (Nate Riley):  A primer on appealing final decisions of the 
Commissioner of Social Security and a discussion of the Social Security pilot 
program under NDNY General Order 18. 

 
10:35–10:45: Break (light refreshments will be provided courtesy of the FCBA) 
 
10:45–11:15:  Hot Topics in Social Security Practice (Part 1 of 2) – How Do Moderate 

Limitations in Concentration, Persistence, or Pace Impact the Claimant’s 
Ability to Engage in “Simple” Work (Nate Riley):  Presentation covering the 
recent case law in the Second Circuit and its district courts regarding how an 
administrative law judge (ALJ) accounts for moderate limitations in 
concentration, persistence, or pace stemming from a claimant’s nonexertional 
impairments.  The speaker will cover the pertinent Social Security Administration 
regulations and rulings regarding nonexertional impairments underpinning these 
decisions, and impart some lessons learned from litigating this issue throughout 
the country. 

 
11:15–11:45: Hot Topics in Social Security Practice (Part 2 of 2) – Second Circuit Practice 

(Maria Fragassi Santangelo):  Discussion of the Second Circuit’s jurisprudence 
regarding (1) the evaluation of medical source opinion evidence, (2) development 
of the administrative record, (3) the ALJ’s assessment of the claimant’s residual 
functional capacity, and (4) vocational issues. 

 
11:45–12:15: Panel Discussion on Attorneys’ Fees (Howard Olinsky, Steve Conte, Maria 

Fragassi Santangelo):  Panel discussion involving the interplay between 
attorneys’ fees under the Equal Access to Justice Act and Sections 406 (a) & (b) 
of the Social Security Act, including common defenses offered by the Social 
Security Administration and the importance of the Department of Treasury’s 
Offset Program.  Time will be left for questions. 

3



 
The Northern District of New York Federal Court Bar Association has been 

certified by the New York State Continuing Legal Education Board as an 
Accredited Provider of continuing legal education in the State of New York. 

 
 “Federal Court Practice for Social Security Disability Practitioners” 
has been approved for both newly admitted and experienced attorneys, and is in 

accordance with the requirements of the New York State Continuing Legal 
Education Board for 3.5 credits toward the professional practice requirement.* 

 
This is a single program.  No partial credit will be awarded. 

 
This program is complimentary to all Northern District of New York 

 Federal Court Bar Association members. 
 

* PLEASE REMEMBER TO STOP AT THE REGISTRATION DESK TO 
SIGN OUT AND TURN IN YOUR EVALUATION FORM. 
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Materials for: 
 

Social Security Appeals Decision Making -  
(Judge Peebles, Maggie McOmber and Katherine 
Felice) 
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 U.S. DISTRICT COURT
N.D. OF N.Y.

FILED
January 22, 2016

LAWRENCE K. BAERMAN, CLERK

  

THE UNITED STATES DISTRICT COURT
FOR THE

NORTHERN DISTRICT OF NEW YORK

GENERAL ORDER #18

************************************************************************************
In the Matter of:

THE ASSIGNMENT, MANAGEMENT AND FILING REQUIREMENTS OF
THE DISTRICT’S SOCIAL SECURITY DOCKET

************************************************************************************

Amended this 22nd day of January, 2016
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A. ASSIGNMENT OF SOCIAL SECURITY CASES

Effective February 1, 2016, it is Ordered that all cases in which a plaintiff seeks review,
pursuant to 42 U.S.C. § 405(g), of a decision by the Commissioner of Social Security
(“Commissioner”), shall be randomly assigned to a United States Magistrate Judge.1  The Chief
Judge may direct the reassignment of cases as needed to assure a more equitable distribution. 

The United States has already indicated its general consent to Magistrate Judge jurisdiction
in cases of this nature subject to its reserved rights to withdraw the consent in a given case and to
withdraw its general consent.  Promptly after the filing of all such cases, the Clerk shall direct a
Notice of Social Security Case Assignment to all parties that accomplishes the following:

(1) Identifies the Magistrate Judge to whom the case is assigned;

(2) Confirms that any withdrawal of consent by the United States must be filed no later
than the date the United States files the administrative record;

(3) Notifies plaintiff and/or plaintiff’s counsel of plaintiff’s right to consent to
Magistrate Judge jurisdiction pursuant to 28 U.S.C. § 636(c);

(4) Provides a consent/declination  form for plaintiff to complete and advises plaintiff
that the executed form must be received by the Clerk within 21 days of the date of
the notice; and

(5) Advises the parties as to the court’s procedure in the absence of consent.

If plaintiff timely consents, and if the United States does not timely withdraw consent, the
case shall be deemed assigned to the Magistrate Judge without the necessity of an order of referral. 
In the event that the plaintiff does not timely consent, or if the United States timely withdraws its
consent, the Clerk shall reassign the case to a U.S. District Judge consistent with General Order 12.2 
Such reassigned cases shall be referred to the same Magistrate Judge to whom the case was
originally assigned for all pretrial, non-dispositive matters and for issuance of a report and
recommendation.

1  This General Order suspends the requirement under Local Rule 72.3(d) to initially assign Social Security
Cases to a District Judge.  If the parties elect not to consent to the jurisdiction of a Magistrate Judge pursuant to 28
U.S.C. § 636(c), the Clerk shall then assign a District Judge, and the originally assigned Magistrate Judge will be
placed in the referral role. 

2  General Order #12 - Case Assignment Plan for the Northern District of New York

2
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Proceeding In Forma Pauperis.  Unless the court otherwise directs, upon filing, the Clerk
shall assign to a Magistrate Judge all motions and applications to proceed in forma  pauperis. Upon
receipt, the Clerk shall assign to a Magistrate Judge any referral or request from an appellate court
for a determination regarding in forma pauperis status on appeal.  All applications to proceed in
forma pauperis are deemed referred pursuant to 28 U.S.C. § 636.

B. PILOT PROGRAM FOR ELECTRONIC SERVICE IN SOCIAL SECURITY CASES

 A significant number of cases seeking review of the Commissioner’s decision denying an
application for benefits are filed in this District. The Court and the United States Attorney’s Office
for the Northern District of New York  (“USAO-NDNY”) share an interest in facilitating the
efficient resolution of those complaints.  To this end, the USAO-NDNY and Regional Counsel for
the Social Security Administration  have agreed to participate in a Pilot Program for Electronic
Service in Social Security Cases (“Pilot Program”). This Section of the Order sets forth the terms
of the Pilot Program.

THE COURT HEREBY ORDERS:

(1) The effective date of the Pilot Program shall be February 1, 2016, and shall run until
further Order of this Court, provided that, during pendency of the Pilot Program,
upon one month’s notice, the USAO-NDNY and Regional Counsel for the Social
Security Administration may unilaterally modify or terminate the Pilot Program in
light of experience.

(2) The Pilot Program shall only apply to complaints instituted by a plaintiff against the
Commissioner in which the only claim that is being brought is pursuant to 42 U.S.C.
§ 405(g). It shall not apply to any other complaint.  In particular, the Pilot Program
does not apply to (a) complaints that include claims against the Commissioner in
addition to, or other than, those brought pursuant to 42 U.S.C. § 405(g); or (b)
complaints that include defendants other than the Commissioner. 

(3) Complaints filed pursuant to 42 U.S.C. §405(g), shall be filed with the Clerk of
Court, pursuant to General Order 22, Section 4.2.  Following case assignment and
case opening, CM/ECF will generate a Notice of Electronic Filing (NEF) to the
United States Attorney and Regional Counsel for the Social Security Administration.
 

A. Upon filing the Complaint by the Clerk, the NDNY CM/ECF system will
serve the Complaint through a Notice of Electronic Filing to the USAO-
NDNY and Regional Counsel for the Social Security Administration. 

3
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B. When filing the Complaint with the Clerk, Plaintiff shall also file a Social
Security Identification Form3 containing the full name and complete social
security number of the plaintiff, including that of a minor plaintiff not
otherwise identified by his or her full name.  If the plaintiff’s application for
Social Security benefits was filed on another person’s wage-record, that
person’s Social Security number shall also be provided. The identifying
information is necessary for the Commissioner to obtain  and  produce the
certified administrative record. The Social Security Identification Form  will
be lodged in CM/ECF as a restricted document and sent via Notice of
Electronic Filing to the U.S. Attorney and Regional Counsel for the Social
Security Administration through the NDNY CM/ECF system. Upon the
filing of the Administrative Record, the Clerk shall remove the Social
Security Identification Form from the docket.

C. Upon receipt of the Complaint and Social Security Identification Form by the
USAO-NDNY and Regional Counsel for the Social Security Administration,
the Government shall file a Notice of Appearance.  Upon the filing of the
Notice of Appearance, the Clerk shall remove the e-mail address that was
used for service of the Complaint and Social Security Identification Form 
from the instant case.  Thereafter, all Notices of Electronic Filing will be
served upon the attorney representing the Social Security Administration in
accordance with the Notice of Appearance. 

       
(4) Service of a Complaint along with the Social Security Identification Form under the

Pilot Program will be considered complete only when the three steps in paragraph
3(A), 3(B) and 3(C) above have been completed.

(5) If a plaintiff follows the steps above and service is effectuated  in accordance with this
General Order, the USAO-NDNY and Regional Counsel for the Social Security
Administration agree not to raise insufficient service as a defense in the response to
the Complaint.  Nothing in this General Order or the Pilot Program, however, shall
be deemed to be a waiver of service pursuant to Federal Rule of Civil Procedure 4(d). 
 Electronic service under the Pilot Program is  intended to more efficiently move
the processing of these cases through the litigation life cycle. 

3 A Social Security Identification Form is available on the Court’s website at nynd.uscourts.gov.

4
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C. FILING OF THE ADMINISTRATIVE RECORD AND BRIEFING SCHEDULE
 

IT IS HEREBY

ORDERED that, after service of the Complaint and the Social Security Identification Form
has been effectuated, the defendant shall file the certified transcript of the administrative
proceedings, which shall constitute the defendant’s answer within 90 days of said service, or a
motion to dismiss4 within 90 days of said service; and it is further

ORDERED that, if a motion to dismiss is denied, the defendant shall file the certified
transcript of the administrative proceedings, which shall constitute the defendant’s answer, within
30 days of service of said denial; and it is further

ORDERED that, after the filing of the certified transcript of the administrative proceedings,
which shall constitute the defendant’s answer, counsel for the parties or the party, if appearing pro
se, shall submit briefs in accordance with the following requirements:

(1) Within forty-five (45) days from the filing of the certified transcript of the
administrative proceedings, which shall constitute the defendant’s answer, plaintiff
shall serve and file a brief setting forth the grounds that plaintiff contends entitle
plaintiff to relief. The brief shall contain the following items, under the appropriate
headings and in the order here indicated:

   (a)   A statement of the issues presented for review, set forth in separately
numbered paragraphs.

   (b) A statement of the case.  This statement should briefly indicate the course of
the proceeding and its disposition at the administrative level and should set
forth a general statement of the facts. The statement of the facts shall include
plaintiff’s age, education, work experience, if relevant, and a summary of
other evidence of record.  Each statement of fact shall be supported by
reference to the page in the record where the evidence may be found.

  (c)  An argument.  The argument may be preceded by a summary.  The argument
shall be divided into sections separately addressing each issue and must set
forth plaintiff’s contentions with respect to the issues presented and reasons
therefor.  Each contention must be supported by specific reference to the
portion of the record relied upon and by citations to statutes, regulations, and
cases supporting plaintiff’s position.  Cases from other districts and circuits
should be cited only in conjunction with relevant cases from this jurisdiction,
or if authority on point from this jurisdiction does not exist.

4  Any such motion to dismiss shall be briefed in accordance with Local Rule 7.1 (b)(2) and made
returnable before the assigned District Judge or, if consent has been given pursuant to 28 U.S.C. § 636(c), the
assigned Magistrate Judge.

5
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(d) A short conclusion stating the relief sought.  The issues before the Court are
limited to the issues properly raised in the briefs.

(2) Within forty-five (45) days after service of plaintiff’s brief, defendant shall serve
and file a brief that identifies and responds to each issue raised by plaintiff. 
Defendant’s brief shall conform to the requirements set forth above for plaintiff’s
brief, except that a statement of the issues and a statement of the case need not be
included unless defendant is dissatisfied with plaintiff’s recitation of the same.

        
(3) No party shall file or serve a brief that exceeds twenty-five (25) pages in length,

double-spaced, unless leave from the assigned judge is obtained prior to filing the
brief.   All briefs shall be formatted as prescribed by Local Rule 10.1(a) and shall
contain a table of contents and; and it is further 

ORDERED that, upon receipt of the defendant’s brief as provided herein, the Clerk shall
forward the entire file to the assigned judge as determined in Part A of this Order.  The assigned
judge will treat the proceeding as if both parties had accompanied their briefs with a motion for
judgment on the pleadings pursuant to Rule 12(c) of the Federal Rules of Civil Procedure; and it is
further

ORDERED that, when plaintiff wants the Court to remand the case based on  new and
material evidence, plaintiff must file a motion for remand pursuant to sentence six of 42 U.S.C. §
405(g). Motion filing and response papers must be filed in accordance with NDNY Local Rule 7.1. 
Upon plaintiff’s filing of a motion for remand pursuant to sentence six, the parties’ brief filing
deadlines for an adjudication of the merits will be stayed until the court rules on the sentence six
motion.  If the motion is denied, plaintiff’s brief will be due within 45 days from the date of the
court’s order, and defendant’s brief will be due within 45 days of service of plaintiff’s brief; and it
is further

ORDERED that, generally no oral argument will be heard by the court.  If, however, an oral
hearing is requested and scheduled before the assigned judge, or ordered by the Court sua sponte,
notice of same will be sent to the parties, and, at said hearing, counsel should be fully prepared to
argue the facts, issues, and legal contentions in the case; and it is further

ORDERED that the Clerk shall serve a copy of this Order upon counsel for the parties
herein upon the filing of the complaint; and it is further

ORDERED that this General Order shall apply to all District Judges and Magistrate
Judges in the Northern District of New York, including visiting judges and recalled Magistrate
Judges. 

6
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NOTIFICATION OF THE CONSEQUENCES OF FAILING TO FILE A BRIEF
AS REQUIRED BY PARAGRAPH (1)(a-d)

A party’s brief may be its only opportunity to set forth arguments that entitle the party to
a judgment in its favor.  The failure to file a brief by either party may result in the consideration
of the record without the benefit of the party’s arguments. In the event a plaintiff fails to submit
a brief, the defendant may file a motion to dismiss for failure to prosecute, pursuant to Federal
Rule of Civil Procedure 41(b), and the action may be dismissed with prejudice on the basis of the
plaintiff’s failure to file a brief. 

DATED: January 22, 2016

7
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Social Security CLE 
Brief Formatting Cheat Sheet 

 
• Local Rule 7.1(a)(1): Memorandum of Law 

• 25 page limit (unless leave from the assigned judge is obtained prior to filing) 

• Shall contain a table of contents 

• If a brief contains citations to authorities that are unpublished or only published on e-
database, filing the cases is not required unless there is a pro se litigant  

• Local Rule 10.1(a): Form of Papers Generally 

• 12 point type (or larger) 

• Double-spaced text in the body of the document 

• One-inch margins on all four sides of the page  

• Consecutively numbered pages 

• General Order #18  

• The brief shall contain the following items: 
 

(a)  A statement of the issues 
 
(b) A statement of the case  
 
(c) An argument:  
 

• Each contention must be supported by specific reference to the portion of 
the record relied upon and by citations to statutes, regulations, and cases 
supporting plaintiff’s position.  

• Cases from other districts and circuits should be cited only in conjunction 
with relevant cases from this jurisdiction, or if authority on point from this 
jurisdiction does not exist 

       (d) Short conclusion of relief sought 

14



SOCIAL SECURITY FILING
PILOT-2/1/2016

Plaintiff files new case to shell case in ECF (00-at-
99999), or over the counter if pro se;  Case assigned 
to Mag. Judge only and opened in CM/ECF by Clerk’s 

Office

SSA-OGC and USAO-NDNY receive NEF of 
Complaint, and SSA Identification Form; must be 
logged into ECF with SSA-OGC login to access 

documents

Attorney from SSA files Notice of Appearance (New 
event no longer requires a document be attached)

Clerk’s Office will turn notice OFF for SSA-OGC and 
USAO-NDNY

SSA Deadline to file Administrative Record or 
Motion to Dismiss is 90 days

Within 45 days of the filing of the Administrative 
Record, plaintiff shall file their brief

Within 45 days of the filing of the Plaintiff’s brief, 
Defendant shall file their brief

Notes: Plaintiff has 21 days to file 
consent to or declination of 
jurisdiction of Mag. Judge
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Materials for: 
 

Social Security Administration’s workload statistics 
(Judge Ramos & Steve Conte) 
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Social Security Practice in the Northern District of 
New York Under General Order 18 
(Nate Riley):   
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Materials for: 
 

Hot Topics in Social Security Practice (Part 1 of 2) – 
How Do Moderate Limitations in Concentration, 
Persistence, or Pace Impact the Claimant’s Ability 
to Engage in “Simple” Work 
(Nate Riley) 
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Materials for: 
 
Hot Topics in Social Security Practice (Part 2 of 2) 
– Second Circuit Practice 
(Maria Fragassi Santangelo) 

62



Ho
t T

op
ic

s i
n 

So
ci

al
 S

ec
ur

ity
 P

ra
ct

ic
e

Re
ce

nt
 S

ec
on

d 
Ci

rc
ui

t 
Ca

se
la

w
 T

re
nd

s

Pr
es

en
te

d 
by

M
ar

ia
 F

ra
ga

ss
i S

an
ta

ng
el

o
As

si
st

an
t R

eg
io

na
l C

ou
ns

el
SS

A 
O

ff
ic

e 
of

 th
e 

G
en

er
al

 C
ou

ns
el

Re
gi

on
 II

, N
ew

 Y
or

k
M

ar
ia

.F
ra

ga
ss

i@
ss

a.
go

v
21

2-
26

4-
23

03

63



TR
EA

TI
N

G
 S

O
U

RC
E 

O
PI

N
IO

N
S

•O
pi

ni
on

 e
vi

de
nc

e 
fr

om
 a

n 
ac

ce
pt

ab
le

 tr
ea

tin
g 

so
ur

ce
 is

 
en

tit
le

d 
to

 c
on

tr
ol

lin
g 

w
ei

gh
t i

f s
up

po
rt

ed
 b

y 
an

d 
co

ns
ist

en
t 

w
ith

 e
vi

de
nc

e 
of

 re
co

rd

•N
o 

co
nt

ro
lli

ng
 w

ei
gh

t -
AL

Js
 m

us
t e

va
lu

at
e 

an
d 

w
ei

gh
 in

 
ac

co
rd

an
ce

 w
ith

 re
gu

la
to

ry
 fa

ct
or

s a
nd

 a
rt

ic
ul

at
e 

th
e 

re
as

on
s f

or
 th

e 
w

ei
gh

t g
iv

en
 th

e 
op

in
io

n

64



TR
EA

TI
N

G
 S

O
U

RC
E 

O
PI

N
IO

N
S

Re
m

an
de

d:


Gr
ee

k 
v.

 C
ol

vi
n 

(p
ub

lis
he

d)
AL

J r
ej

ec
te

d 
tr

ea
tin

g 
so

ur
ce

 o
pi

ni
on

 o
n 

fa
ct

ua
lly

 fl
aw

ed
 re

as
on

in
g


M

or
ga

n 
v.

 C
ol

vi
n

O
ne

-s
en

te
nc

e 
ex

pl
an

at
io

n 
fo

r a
ss

ig
ni

ng
 m

in
im

al
 w

ei
gh

t i
ns

uf
fic

ie
nt


W

in
n 

v.
 C

om
m

’r 
of

 S
oc

. S
ec

.
AL

J i
m

pr
op

er
ly

 re
je

ct
ed

 tr
ea

tin
g 

so
ur

ce
 o

pi
ni

on
 in

 fa
vo

r o
f o

pi
ni

on
s f

ro
m

 c
on

su
lta

tiv
e 

ex
am

in
er

 
an

d 
sin

gl
e 

de
ci

sio
n 

m
ak

er
 w

ith
ou

t g
oo

d 
re

as
on

s


M

ar
ia

ni
 v.

 C
ol

vi
n

AL
J s

ub
st

itu
te

d 
la

y 
op

in
io

n 
of

 5
0%

 u
se

 o
f d

om
in

an
t r

ig
ht

 h
an

d 
w

he
re

 th
e 

m
ed

ic
al

 o
pi

ni
on

 
ev

id
en

ce
 w

as
 a

t “
bo

th
 e

nd
s o

f t
he

 sp
ec

tr
um

” 
(“

no
 u

se
” 

to
 “

in
ta

ct
 d

ex
te

rit
y”

)

65



TR
EA

TI
N

G
 S

O
U

RC
E 

O
PI

N
IO

N
S

Af
fir

m
ed

:  
O

pi
ni

on
 N

ot
 S

up
po

rt
ed

 B
y/

In
co

ns
ist

en
t W

ith
 E

vi
de

nc
e


M

on
ro

e 
v.

 C
om

m
’r 

of
 S

oc
. S

ec
.&

  D
om

m
 v.

 C
ol

vi
n

In
te

rn
al

 in
co

ns
ist

en
ci

es
 in

 tr
ea

tm
en

t n
ot

es


Kr

ul
l v

. C
ol

vi
n

By
 p

oi
nt

in
g 

to
 c

on
tr

ad
ic

to
ry

 e
vi

de
nc

e 
AL

J d
id

 n
ot

 “c
he

rr
y 

pi
ck

”


Re

yn
ol

ds
 v.

 C
ol

vi
n

Ex
am

in
in

g 
so

ur
ce

s a
lso

 d
id

 n
ot

 tr
ea

t d
ur

in
g 

th
e 

pe
rio

d 
at

 is
su

e


Ro

ck
 v.

 C
ol

vi
n

Di
sc

ou
nt

ed
 o

nl
y 

GA
F 

sc
or

e

66



O
TH

ER
 S

O
U

RC
ES

: C
on

su
lta

tiv
e 

(“
CE

s”
), 

St
at

e 
Ag

en
cy

, a
nd

 “
N

ot
 A

cc
ep

ta
bl

e”
 S

ou
rc

es
Re

m
an

de
d:


M

or
ga

n 
v.

 C
ol

vi
n

CE
 o

pi
ni

on
 st

al
e 

an
d 

no
t r

ec
on

ci
le

d 
w

ith
 M

RI
 fi

nd
in

gs


Ev
an

s v
. C

ol
vi

n
Fa

ile
d 

to
 c

on
sid

er
 th

e 
ap

pl
ic

ab
le

 re
gu

la
to

ry
 fa

ct
or

s w
he

n 
w

ei
gh

in
g 

ph
ys

ic
ia

n 
as

sis
ta

nt
’s 

(P
A’

s)
 o

pi
ni

on

Af
fir

m
ed

 w
ith

 C
au

tio
n:

Do
m

m
 v.

 C
ol

vi
n

De
fic

ie
nt

 e
xp

la
na

tio
n 

fo
r s

ig
ni

fic
an

t w
ei

gh
t g

iv
en

 to
 C

E 
op

in
io

n

67



O
TH

ER
 S

O
U

RC
ES

Af
fir

m
ed

:  
Ap

pr
op

ria
te

 E
va

lu
at

io
n/

W
ei

gh
t G

iv
en

 to
 C

E 
O

pi
ni

on


La

Va
lle

y 
v.

 C
ol

vi
n 

&
 M

on
et

te
 v.

 C
ol

vi
n

Ve
rs

us
 n

ur
se

 p
ra

ct
iti

on
er

 (N
P)

 o
pi

ni
on


Ba

rr
y 

v.
 C

ol
vi

n,
 6

06
 F.

 A
pp

’x
 6

21
AL

J p
ro

pe
rly

 o
m

itt
ed

 C
E 

fin
di

ng
 th

at
 c

ou
ld

 n
ot

 m
ai

nt
ai

n 
sc

he
du

le


Ch

ris
tin

a 
v.

 C
ol

vi
n,

59
4 

F. 
Ap

p’
x 

65
St

at
e 

ag
en

cy
 o

pi
ni

on
 a

lso
 su

pp
or

te
d 

RF
C

68



O
TH

ER
 S

O
U

RC
ES

Ap
pr

op
ria

te
 E

va
lu

at
io

n/
W

ei
gh

t G
iv

en
 to

 C
E 

O
pi

ni
on

(C
on

t’d
)


Jo

hn
so

n 
v.

 C
ol

vi
n

M
in

im
al

 to
 n

o 
lim

ita
tio

ns
 fo

r s
im

pl
e 

w
or

k 
de

sp
ite

 b
or

de
rli

ne
 in

te
lle

ct
ua

l 
fu

nc
tio

ni
ng

 (B
IF

)


Ro

ck
 v.

 C
ol

vi
n

St
at

e 
ag

en
cy

 o
pi

ni
on

 tr
um

pe
d 

tr
ea

tin
g 

ps
yc

ho
lo

gi
st


Le

w
is 

v.
 C

ol
vi

n
RF

C 
fo

r l
ig

ht
 w

or
k 

su
pp

or
te

d 
by

 C
E 

fin
di

ng
s o

f “
m

ild
” l

im
ita

tio
ns

, w
hi

ch
 w

er
e 

no
t 

“i
m

pe
rm

iss
ib

ly
 v

ag
ue

” 
as

 p
er

 S
el

ia
n

69



O
TH

ER
 S

O
U

RC
ES

Af
fir

m
ed

: 


Ap

pr
op

ria
te

 E
va

lu
at

io
n/

W
ei

gh
t G

iv
en

 to
 S

ta
te

 A
ge

nc
y 

So
ur

ce
s

Ca
m

ill
e 

v.
 C

ol
vi

n
St

at
e 

ag
en

cy
 p

sy
ch

ol
og

ist
’s 

as
se

ss
m

en
t n

ot
 st

al
e 

sim
pl

y 
be

ca
us

e 
di

d 
no

t 
re

vi
ew

 su
bs

eq
ue

nt
 tr

ea
tm

en
t r

ec
or

ds
 th

at
 w

er
e 

no
t m

at
er

ia
lly

 d
iff

er
en

t f
ro

m
 

th
os

e 
al

re
ad

y 
re

vi
ew

ed


Ap

pr
op

ria
te

 E
va

lu
at

io
n/

W
ei

gh
t G

iv
en

 to
 “

N
ot

 A
cc

ep
ta

bl
e”

 S
ou

rc
es

Bu
sh

ey
 v.

 C
ol

vi
n

Go
od

 re
as

on
s f

or
 n

ot
 g

iv
en

 P
A 

op
in

io
n 

le
ss

 w
ei

gh
t (

on
ly

 tr
ea

te
d 

fo
r 2

 m
on

th
s)

70



PO
ST

-D
EC

IS
IO

N
 E

VI
DE

N
CE

 A
N

D 
AL

LO
W

AN
CE

S
•

Ad
di

tio
na

l E
vi

de
nc

e 
Pr

of
fe

re
d 

to
 th

e 
Ap

pe
al

s C
ou

nc
il


Re

gu
la

to
ry

 (§
§

40
4.

97
0(

b)
, 4

16
.1

47
0(

b)
)

•
“N

ew
 a

nd
 m

at
er

ia
l e

vi
de

nc
e”

 m
us

t r
el

at
e 

to
 th

e 
pe

rio
d 

on
 o

r b
ef

or
e 

th
e 

AL
J’s

 d
ec

isi
on

 o
r t

he
 

re
le

va
nt

 p
er

io
d 

at
 is

su
e 

(e
.g

., 
on

 o
r b

ef
or

e 
Da

te
 L

as
t I

ns
ur

ed
)

•
Ap

pe
al

s C
ou

nc
il 

gr
an

ts
 re

vi
ew

 if
 it

 fi
nd

s t
he

 A
LJ

’s 
de

ci
sio

n 
is 

co
nt

ra
ry

 to
 th

e 
w

ei
gh

t o
f t

he
 

ev
id

en
ce

 c
ur

re
nt

ly
 in

 th
e 

re
co

rd
, i

nc
lu

di
ng

 th
e 

ne
w

 a
nd

 m
at

er
ia

l e
vi

de
nc

e


Su
bj

ec
t t

o 
ju

di
ci

al
 re

vi
ew

 (P
er

ez
 v.

 C
ha

te
r)

•
Ev

id
en

ce
 P

ro
ffe

re
d 

fo
r t

he
 F

irs
t T

im
e 

to
 th

e 
Di

st
ric

t C
ou

rt


St
at

ut
or

y 
(S

ix
th

 S
en

te
nc

e 
of

 4
2 

U.
S.

C.
 §

40
5(

g)
)


Th

re
e-

pr
on

g 
st

an
da

rd
 o

f T
ira

do
 v.

 B
ow

en
/L

isa
 v.

 S
ec

’y
 o

f H
HS

1.
N

ew
 a

nd
 n

ot
 m

er
el

y 
cu

m
ul

at
iv

e
2.

M
at

er
ia

l t
o 

th
e 

re
le

va
nt

 p
er

io
d 

an
d 

pr
ob

at
iv

e 
(r

ea
so

na
bl

e 
po

ss
ib

ili
ty

 o
f d

iff
er

en
t o

ut
co

m
e)

3.
G

oo
d 

Ca
us

e 
fo

r f
ai

lin
g 

to
 p

re
se

nt
 th

e 
ev

id
en

ce
 e

ar
lie

r

71



PO
ST

-D
EC

IS
IO

N
 E

VI
DE

N
CE

 A
N

D 
AL

LO
W

AN
CE

S
Re

m
an

de
d:

 


Le

st
er

hu
is 

v.
 C

ol
vi

n,
 8

05
 F.

3d
 8

3 
(2

d 
Ci

r. 
20

15
)

Ad
di

tio
na

l e
vi

de
nc

e 
de

em
ed

 b
y 

th
e 

Ap
pe

al
s C

ou
nc

il 
to

 b
e 

ne
w

 a
nd

 m
at

er
ia

l 
ev

id
en

ce
 c

on
tr

ad
ic

te
d 

th
e 

AL
J’s

 d
ec

isi
on

N
ot

e:
De

cl
in

ed
 to

 ru
le

 o
n 

th
e 

su
ffi

ci
en

cy
 o

f t
he

 A
pp

ea
ls 

Co
un

ci
l’s

 N
ot

ic
e 

(§
§

40
4.

96
7,

 4
16

.1
46

7,
 H

AL
LE

X 
I-3

-5
-2

5,
 I-

3-
5-

15
 d

o 
no

t r
eq

ui
re

 e
la

bo
ra

te
 

ex
pl

an
at

io
n)


Ev

an
s v

. C
ol

vi
n

Ap
pe

al
s C

ou
nc

il 
er

re
d 

in
 d

ec
lin

in
g 

to
 c

on
sid

er
 a

n 
op

in
io

n 
re

tr
os

pe
ct

iv
e 

to
 th

e 
pe

rio
d 

at
 is

su
e

72



PO
ST

-D
EC

IS
IO

N
 E

VI
DE

N
CE

 A
N

D 
AL

LO
W

AN
CE

S

Af
fir

m
ed

: N
ot

 “
N

ew
 a

nd
 M

at
er

ia
l”

 E
vi

de
nc

e 
Pr

of
fe

re
d 

to
 th

e 
AC


Sc

ot
t v

. C
ol

vi
n


Gu

er
ra

 v.
 C

ol
vi

n

Af
fir

m
ed

:  
Aw

ar
d 

on
 S

ub
se

qu
en

t A
llo

w
an

ce
 N

ot
 N

ew
 a

nd
 M

at
er

ia
l 

Ev
id

en
ce

 W
ar

ra
nt

in
g 

Re
m

an
d 

un
de

r §
40

5(
g)


Ri

ve
ra

 v.
 C

ol
vi

n


Ca
ro

n 
v.

 C
ol

vi
n

73



RE
CO

RD
 D

EV
EL

O
PM

EN
T 

AN
D 

RE
CO

N
TA

CT
IN

G

Re
m

an
de

d:
 

W
in

n 
v.

 C
om

m
’r 

of
 S

oc
. S

ec
.

AL
J f

ai
le

d 
to

 fu
lly

 d
ev

el
op

 th
e 

re
co

rd
 w

ith
 re

ga
rd

 to
 m

en
ta

l 
im

pa
irm

en
t

74



RE
CO

RD
 D

EV
EL

O
PM

EN
T 

AN
D 

RE
CO

N
TA

CT
IN

G

Af
fir

m
ed

: N
o 

Du
ty

 to
 S

ee
k 

or
 R

ec
on

ta
ct

 fo
r M

ed
ic

al
 S

ou
rc

e 
St

at
em

en
t/

Ad
di

tio
na

l 
Ev

id
en

ce
 W

he
re

 N
o 

“O
bv

io
us

 G
ap

” 
in

 R
ec

or
d 

(R
os

a 
v. 

Ca
lla

ha
n)


Eu

se
pi

 v.
 C

ol
vi

n
N

o 
du

ty
 to

 a
ffi

rm
at

iv
el

y 
se

ek
 e

ve
n 

w
he

re
 A

LJ
 a

lle
ge

dl
y 

di
d 

no
t a

dv
ise

 o
f 

im
po

rt
an

ce
 o

f g
et

tin
g 

a 
tr

ea
tin

g 
so

ur
ce

 re
po

rt


Ab

bo
tt

 v.
 C

ol
vi

n


O

’C
on

ne
ll 

v.
 C

ol
vi

n
Ev

id
en

ce
 m

or
e 

th
an

 a
 d

ec
ad

e 
ol

d

75



RE
CO

RD
 D

EV
EL

O
PM

EN
T 

AN
D 

RE
CO

N
TA

CT
IN

G

N
o 

Du
ty

 to
 S

ee
k 

M
ed

ic
al

 S
ou

rc
e 

St
at

em
en

t/
Ad

di
tio

na
l E

vi
de

nc
e 

W
he

re
 N

o 
“O

bv
io

us
 G

ap
” 

in
 R

ec
or

d 
(C

on
t’d

)


Re

yn
ol

ds
 v.

 C
ol

vi
n

N
o 

du
ty

 u
nd

er
 re

sc
in

de
d 

re
co

nt
ac

t r
eg

ul
at

io
n 

(§
§

40
4.

15
12

(e
), 

41
6.

91
2(

e)
) 

w
he

re
 so

ur
ce

 d
id

 n
ot

 tr
ea

t d
ur

in
g 

re
le

va
nt

 p
er

io
d


Jo

hn
so

n 
v.

 C
ol

vi
n

N
o 

du
ty

 to
 re

co
nt

ac
t f

or
 p

os
t-

su
rg

er
y 

re
po

rt


Bu

sh
ey

 v.
 C

ol
vi

n
AL

J n
ot

 re
qu

ire
d 

to
 o

rd
er

 IQ
 te

st
in

g

76



RE
CO

RD
 D

EV
EL

O
PM

EN
T 

AN
D 

RE
CO

N
TA

CT
IN

G

N
o 

Du
ty

 to
 S

ee
k 

M
ed

ic
al

 S
ou

rc
e 

St
at

em
en

t/
Ad

di
tio

na
l E

vi
de

nc
e 

W
he

re
 N

o 
“O

bv
io

us
 G

ap
” 

in
 R

ec
or

d 
(C

on
t’d

)

M
on

ro
e 

v.
 C

om
m

’r 
of

 S
oc

. S
ec

.


AL
J p

ro
pe

rly
 re

je
ct

ed
 th

e 
on

ly
 m

ed
ic

al
 so

ur
ce

 o
pi

ni
on

 in
 th

e 
re

co
rd

 
fr

om
 a

 tr
ea

tin
g 

so
ur

ce


Ci

tin
g 

Ta
nk

isi
 v.

 C
om

m
’r 

of
 S

oc
. S

ec
.a

nd
Pe

lla
m

 v.
 A

st
ru

e,
 C

ou
rt

 h
el

d 
th

at
 re

co
nt

ac
tin

g 
fo

r a
 m

ed
ic

al
 so

ur
ce

 st
at

em
en

t w
as

 n
ot

 n
ec

es
sa

ry
 

w
he

re
 th

e 
re

co
rd

 c
on

ta
in

ed
 su

ffi
ci

en
t e

vi
de

nc
e 

fr
om

 w
hi

ch
 a

n 
AL

J 
ca

n 
as

se
ss

 th
e 

RF
C

77



SU
FF

IC
IE

N
CY

 O
F 

TH
E 

RF
C 

AS
SE

SS
M

EN
T

Re
m

an
de

d:

Se
sa

 v.
 C

ol
vi

n

Ha
vi

ng
 n

ot
 e

xp
re

ss
ly

 re
je

ct
ed

 tr
ea

tin
g 

so
ur

ce
 o

pi
ni

on
 o

n 
Se

sa
’s 

re
ac

hi
ng

 
lim

ita
tio

n,
 th

e 
Co

ur
t f

au
lte

d 
AL

J f
or

 fa
ili

ng
 to

 a
ffi

rm
at

iv
el

y 
de

te
rm

in
e 

w
he

th
er

 th
e 

re
ac

hi
ng

 li
m

ita
tio

n 
w

as
 n

on
-n

eg
lig

ib
le

78



SU
FF

IC
IE

N
CY

 O
F 

TH
E 

RF
C 

AS
SE

SS
M

EN
T

Af
fir

m
ed

:
M

cI
nt

yr
e 

v.
 C

ol
vi

n 
&

 C
oh

en
 v.

 C
om

m
’r 

of
 S

oc
. S

ec
.

lim
ita

tio
ns

 fo
un

d 
at

 st
ep

 th
re

e 
ad

eq
ua

te
ly

 a
cc

ou
nt

ed
 fo

r i
n 

RF
C/

VE
 h

yp
ot

he
tic

al
:

•
Si

m
pl

e,
 ro

ut
in

e,
 lo

w
 st

re
ss

 ta
sk

s f
or

m
od

er
at

e 
CP

P 
lim

ita
tio

ns
 (M

cI
nt

yr
e)

•
Lo

w
 st

re
ss

 e
nv

iro
nm

en
t h

av
in

g 
on

ly
 o

cc
as

io
na

l d
ec

isi
on

-m
ak

in
g 

an
d 

ch
an

ge
s i

n 
th

e 
w

or
k-

se
tt

in
g 

fo
rm

od
er

at
e 

lim
ita

tio
ns

 sa
tis

fy
in

g 
at

te
nd

an
ce

 st
an

da
rd

s 
(C

oh
en

)
N

ot
e:

SS
R 

96
-8

p
As

se
ss

ed
 li

m
ita

tio
ns

 in
 th

e 
ps

yc
hi

at
ric

 re
vi

ew
 te

ch
ni

qu
e 

(§
§

40
4.

15
20

a,
 4

16
.9

20
a)

 
in

 te
rm

s o
f t

he
 p

ar
ag

ra
ph

s “
B”

 a
nd

 “
C”

 c
rit

er
ia

 o
f t

he
 L

ist
in

gs
 (e

.g
., 

m
od

er
at

e 
CP

P 
lim

ita
tio

ns
) a

re
 u

se
d 

on
ly

 to
 ra

te
 th

e 
se

ve
rit

y 
of

 m
en

ta
l i

m
pa

irm
en

t a
t s

te
ps

 
tw

o 
an

d 
th

re
e 

of
 th

e 
se

qu
en

tia
l e

va
lu

at
io

n.
 T

he
 R

FC
 re

qu
ire

s a
 m

or
e 

de
ta

ile
d 

as
se

ss
m

en
t b

y 
ite

m
izi

ng
 v

ar
io

us
 fu

nc
tio

ns
.

79



SU
FF

IC
IE

N
CY

 O
F 

TH
E 

RF
C 

AS
SE

SS
M

EN
T

Af
fir

m
ed

:


Do
m

m
 v.

 C
ol

vi
n

Ci
tin

g 
Ci

ch
oc

ki
v. 

As
tr

ue
, r

ej
ec

te
d 

ar
gu

m
en

t A
LJ

 fa
ile

d 
to

 m
ak

e 
fu

nc
tio

n-
by

-
fu

nc
tio

n 
as

se
ss

m
en

t


Jo

hn
so

n 
v.

 C
ol

vi
n

RF
C 

su
pp

or
te

d 
by

 Jo
hn

so
n’

s t
es

tim
on

y


M

on
ro

e 
v.

 C
om

m
’r 

of
 S

oc
. S

ec
.

RF
C 

su
pp

or
te

d 
by

 tr
ea

tin
g 

ps
yc

hi
at

ris
t’s

 c
lin

ic
al

 o
bs

er
va

tio
ns

 a
nd

 
do

cu
m

en
ta

tio
n 

of
 M

on
ro

e’
s r

ec
re

at
io

na
l a

ct
iv

iti
es


La

Va
lle

y 
v.

 C
ol

vi
n 

(&
 Jo

hn
so

n 
v.

 C
ol

vi
n,

 su
pr

a)
RF

C 
as

se
ss

m
en

t p
ro

pe
rly

 to
ok

 in
to

 a
cc

ou
nt

 th
e 

co
m

bi
ne

d 
af

fe
ct

 o
f 

im
pa

irm
en

ts

80



ST
EP

 F
O

U
R/

FI
VE

 V
O

CA
TI

O
N

AL
 IS

SU
ES

Re
m

an
de

d:
  S

te
p 

Fo
ur


Ab

bo
tt

 v.
 C

ol
vi

n
St

ep
 fo

ur
 fi

nd
in

g 
la

ck
ed

 a
pp

ra
isa

l o
f n

on
ex

er
tio

na
l m

en
ta

l l
im

ita
tio

ns
 o

n 
pa

st
 

re
le

va
nt

 w
or

k 
as

 a
 te

ac
he

r


M

ic
ha

el
s v

. C
ol

vi
n

Pa
st

 re
le

va
nt

 w
or

k 
re

qu
ire

d 
he

av
y 

co
m

pu
te

r u
se

 a
nd

 tr
ea

tm
en

t n
ot

es
 

do
cu

m
en

te
d 

re
pe

at
ed

 c
om

pl
ai

nt
s o

f s
ym

pt
om

s w
ith

 m
or

e 
th

an
 2

 o
r 3

 h
ou

rs
 o

f 
co

m
pu

te
r u

se

81



ST
EP

 F
O

U
R/

FI
VE

 V
O

CA
TI

O
N

AL
 IS

SU
ES

Af
fir

m
ed

:
St

ep
 F

ou
r –

PR
W

 D
em

an
ds

 D
o 

N
ot

 E
xc

ee
d 

Th
os

e 
of

 P
as

t 
Re

le
va

nt
 W

or
k 

(P
RW

)


Gu

er
ra

 v.
 C

ol
vi

n


Kr

ul
l v

. C
ol

vi
n

Kr
ul

l p
er

fo
rm

ed
 fo

rm
er

 jo
b 

lo
ng

 e
no

ug
h 

to
 h

av
e 

le
ar

ne
d 

it

82



ST
EP

 F
O

U
R/

FI
VE

 V
O

CA
TI

O
N

AL
 IS

SU
ES

Re
m

an
de

d:
  S

te
p 

Fi
ve


M

ic
ha

el
s v

. C
ol

vi
n

Al
te

rn
at

iv
e 

st
ep

-fi
ve

 fi
nd

in
g 

fla
w

ed
 w

he
re

 th
e 

hy
po

th
et

ic
al

 to
 th

e 
vo

ca
tio

na
l 

ex
pe

rt
 (V

E)
 d

id
 n

ot
 re

pr
es

en
t l

im
ita

tio
ns

 re
ga

rd
in

g 
co

m
pu

te
r u

se


Se

sa
 v.

 C
ol

vi
n

So
le

 re
lia

nc
e 

on
 M

ed
ic

al
-V

oc
at

io
na

l R
ul

e 
w

ith
ou

t V
E 

ev
id

en
ce

 e
rr

or
 g

iv
en

 
no

ne
xe

rt
io

na
l r

ea
ch

in
g 

lim
ita

tio
n

83



ST
EP

 F
O

U
R/

FI
VE

 V
O

CA
TI

O
N

AL
 IS

SU
ES

Af
fir

m
ed

:  
St

ep
 F

iv
e 

VE
 H

yp
ot

he
tic

al
 A

t L
ea

st
 M

irr
or

s R
FC


M

cI
nt

yr
e 

v.
 C

ol
vi

n
•

M
or

e 
re

st
ric

tiv
e 

VE
 h

yp
ot

he
tic

al
 –

ad
de

d 
sim

pl
e,

 ro
ut

in
e,

 lo
w

-s
tr

es
s t

as
ks

•
VE

 d
id

 n
ot

 h
av

e 
to

 a
rt

ic
ul

at
e 

a 
m

or
e 

sp
ec

ifi
c 

ba
sis

 fo
r o

pi
ni

on
 (B

ra
ul

t)


Sn

yd
er

 v.
 C

ol
vi

n


Su
tt

le
s v

. C
ol

vi
n

VE
 h

yp
ot

he
tic

al
 in

co
rp

or
at

in
g 

w
el

l-s
up

po
rt

ed
 R

FC


Co

he
n 

v.
 C

om
m

’r 
of

 S
oc

. S
ec

.

84



Hot Topics in Social 
Security Practice 
Recent Second Circuit  

Caselaw Trends  
Compendium 

 
The NDNY-FCBA’s CLE Committee Presents 

“Court Practice for Social Security 
Disability Practitioners” 

Thursday, March 16, 2017 
 

Presented by:       
Maria Fragassi Santangelo                   
Assistant Regional Counsel  
Social Security Administration   
Office of the General Counsel  
Region II, New York    
Maria.Fragassi@ssa.gov   
212-264-2303     

85



1 
 

 
I. EVALUATION OF MEDICAL SOURCE OPINION EVIDENCE      

 
A.  Evaluation and Weighing Treating Source Medical Opinion Evidence 

 
Greek v. Colvin, 802 F.3d 370 (2d Cir. 2015) 
 
The Court found that the ALJ erred by rejecting treating source opinion evidence 
on flawed reasoning, and failed to provide any other reasons for rejecting the 
opinion.  The treating physician assessed that Greek was 100% disabled due to 
memory loss, intermittent confusion, and diabetes, and would likely be absent from 
work more than four days per month as a result of his impairment and treatment. 
The ALJ rejected this assessment, because the physician did not explain how 
Greek’s memory loss and intermittent confusion would prohibit him from 
performing any type of postural activity.   However, the parties agreed that the 
physician, who wrote “N/A” in the portion of the questionnaire regarding postural 
activities, actually did not determine that Greek was unable to perform any postural 
activities.  The Court concluded that the doctor instead appeared to have simply 
indicated that Greek’s ability to perform certain activities was not relevant to her 
assessment.  Thus, the Court found that the ALJ’s reasoning for rejecting the 
treating source’s opinion was factually flawed. Additionally, the ALJ failed to 
follow any other steps outlined in Commissioner’s regulations, including failing to 
provide an explanation for why the opinion(s) was not well-supported or 
inconsistent with other substantial evidence, as well failing to explicitly consider 
any of the factors for determining the weight given to a non-controlling opinion. 
 
Mariani v. Colvin, 567 F. App’x 8 (2d Cir. 2014) 
 
The Court concluded that the ALJ erred by finding Mariani could perform fine 
manipulation/fingering with his dominant right upper extremity 50% during a 
typical workday.  The Court noted that none of the wide array of medical source 
opinion evidence, which ranged from a total loss of function to intact fine dexterity 
of the right hand, supported the “50%” use conclusion.  While the ALJ properly 
declined to give controlling weight to the treating physician’s conclusion of “no 
use” of the right hand as it was inconsistent with other evidence, the ALJ was 
neither free to set his own expertise against objective medical evidence.  In this 
case, the Court determined that “[m]edical evidence at both ends of the spectrum 
… [wa]s not substantial evidence for a finding that the extent of the disability is 
fifty percent capacity.”    
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Morgan v. Colvin, 592 F App’x 49 (2d Cir. 2015) 
 

The Court concluded that the ALJ’s one-sentence explanation for assigning 
minimal weight given to treating source opinion that Morgan was incapable of 
sustaining full-time employment failed to fulfill the ALJ’s obligation to provide 
good reasons for the weight given said opinion.  The Court noted that the opinion 
was consistent with other medical sources finding that Morgan’s symptoms were 
corroborated by evidence of record, including a cervical spine MRI.  
  
Winn v. Comm’r of Soc. Sec., 541 F. App’x 67 (2d Cir. 2013) 
 
The Court found that the ALJ improperly rejected the opinions of Winn’s treating 
physicians in favor of the opinions of the consultative examiner and the State 
Agency disability analyst, without providing good reasons for discrediting the 
opinions of the treating physicians. 
 
Monroe v. Comm’r of Soc. Sec., 2017 WL 213363 (2d Cir. January 18, 2017) 
 
Substantial evidence in the form of the Monroe’s long-standing psychiatrist’s 
own treatment notes contradicted his medical source statement that she would be 
off task 30 and 50% of the time during a typical workday, had little ability to deal 
with stress or the public, and was limited in behaving in a stable manner in social 
situations due to bipolar disorder. To this end, the ALJ appropriately noted internal 
inconsistencies contained within the psychiatrist’s medical source statement 
that described Monroe’s mood as “stable most of the time,” as well descriptions 
in his treatment notes that her mood was “stable” more often than anxious or 
sad, contradicted the assessed restrictions. The Court also concurred with the 
ALJ’s determination that the assessment was refuted by Monroe 
contemporaneously engaging in a wide range of recreational activities, 
including snowmobiling trips, horseback riding, four-wheeling and multiple 
vacation cruises.  The Court ruled that the ALJ had “comprehensively explained 
her reasons” for discounting the psychiatrist’s opinion, and in so doing did not 
impermissibly substitute her own expertise for that treating source opinion 
evidence.  Thus, the Court ruled that the ALJ properly declined to afford the 
psychiatrist’s assessment controlling weight. 
 
Krull v. Colvin, 2016 WL 5417289 (2d Cir. September 27, 2016) 

The Court found that the ALJ did not substitute his own lay opinion for medical 
evidence by assigning only partial weight to medical source opinion evidence that 
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was contradicted by substantial evidence. In so doing, the Court rejected Krull’s 
argument that the ALJ “cherry-picked” evidence by declining to adopt the 
assessments of two examining sources finding moderate limitations performing 
complex tasks and maintaining social functioning.  The ALJ appropriately 
determined that such limitations were contradicted by evidence in the record, 
including that Krull was able to work notwithstanding her mental health 
symptoms, took only anti-depressant medication and sought no other treatment for 
her mental health issues, and engaged in moderately complex tasks, including 
helping with the care of her grandchildren, using computers, and other daily 
activities. 
 
Domm v. Colvin, 579 F. App’x 27 (2d Cir. 2014) 

The Court found that the ALJ had properly pointed to substantial evidence for 
giving the treating source’s narrative statement only probative weight, noting that 
the restrictive assessment was inconsistent with the source’s own treatment notes, 
the conclusion of other medical sources, and Domm’s testimony regarding her 
daily functioning.   

Rock v. Colvin, 628 F. App’x 1 (2d Cir. 2015) 

The Court upheld the ALJ evaluation of treating psychologist opinion simply iit 
only to the extent it assigned a GAF of 42, as such was unsupported by and 
inconsistent with other evidence of record (see, infra). 
 
Reynolds v. Colvin, 570 F. App’x 45 (2d Cir. 2014) 

The Court concluded, “largely for the reasons identified by the district court,” that 
substantial evidence supported the ALJ’s decision to give little weight to the 2011 
retrospective opinions of two treating physicians where 1) neither doctor treated 
claimant until 2010, and 2) record medical evidence contradicted or failed to 
support their retrospective opinions. 
 

B. Evaluation and Weighing Consultative, State Agency, and “Not-
Acceptable” Treating Source Evidence 

 
Morgan v. Colvin, 592 F App’x 49 (2d Cir. 2015) 

 
In addition to the ALJ’s deficient explanation for assigning minimal weight to 
treating source opinion (see, supra), the Court further faulted the ALJ for assigning 
great weight to the medical source statement by the consultative examiner that 
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Morgan’s limitations should resolve in a month, noting that there was no indication 
that this source ever reviewed Morgan’s MRI results; nor did the ALJ make any 
attempt “to square his conclusion regarding the [consultative examiner’s] opinion 
with [the] MRI findings.” the Court found the consultative examiner’s examination 
findings stale, i.e., rendered more than one year before the treating source’s 
opinion. 
 
Evans v. Colvin, 649 F. App’x 35 (2d Cir. 2016) 
 
The Court found that the ALJ failed to consider the applicable factors when 
weighing opinion evidence from Evans’s treating physician assistant (PA). 
 
Domm v. Colvin, 579 F. App’x 27 (2d Cir. 2014) 
 

While finding the ALJ had properly assigned probative weight to treating source 
opinion evidence and affirming the Commissioner’s final decision (see, supra), the 
Court determined that the ALJ provided a deficient explanation for the significant 
weight assigned to the consultative examiner’s opinion evidence. The Court 
reminded the Commissioner that where a treating source’s opinion is not given 
controlling weight, as here, the ALJ was required by regulations (i.e., 20 C.F.R. 
§ 404.1527(e)(2(ii)) to explain the weight given to the opinions of other examining 
and nonexamining sources.  Citing to its holdings in Selian v. Astrue, 708 F.3d 409 
(2d Cir. 2013) and Cruz v. Sullivan, 912 F.2d 8 (2d Cir. 1990), the Court cautioned 
that “ALJs should not rely so heavily on the findings of consultative physicians 
after a single examination.”  
 
LaValley v. Colvin, 2017 WL 129154 (2d Cir. January 12, 2017) 
 
The Court rejected LaValley’s contention that the ALJ gave too much weight to 
the opinion evidence of consultative examiners over the evidence produced by the 
treating nurse practitioner.  The Court specified that LaValley did not clearly 
demonstrate how the ALJ’s determination would have changed simply by giving 
more weight to the treating nurse evidence, given the ALJ’s findings were broadly 
consistent with the nurse’s assessments.  Additionally, to the extent LaValley’s 
argument could be construed as contending the nurse practitioner was a treating 
source whose opinion was entitled to controlling weight, the Court disagreed, 
upholding the regulations providing that only “acceptable medical sources” may be 
considered “treating sources, which a nurse practitioner was not. 
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Barry v. Colvin, 606 F. App’x 621 (2d Cir. 2015) 

The Court rejected Barry’s argument that the ALJ erred by not incorporating a 
portion of the consultative examiner’s medical source statement that Barry could 
not maintain a regular schedule.  The Court noted that the ALJ, who is entitled to 
exercise discretion in reviewing the record evidence, was not bound by this 
specific finding of the consultative examiner.  While the ALJ expressly cited the 
opinion that Barry could not maintain a regular schedule, the ALJ also noted that 
the consultative examiner acknowledged that Barry could understand and follow 
simple directions and relate to others.  The Court further referred to other medical 
evidence of record that supported the ALJ’s conclusion, including treating source 
evidence, and most importantly the opinion of the State agency psychologist, who 
specifically found no significant limitations in Barry’s ability perform activities 
within a schedule, maintain regular attendance, or be punctual within customary 
tolerances. 
 
Christina v. Colvin, 594 F. App’x 65 (2d Cir. 2015) 

The Court concluded that opinion evidence from the consultative examiner and the 
Stage agency psychologist supported the ALJ’s RFC determination. In so doing, 
the Court rejected Christina’s arguments that the ALJ erred by dismissing a portion 
of the opinion of the consultative examiner that Christina might have difficulty 
adhering to a work schedule or production norms; and also failed to explicitly 
discuss portions of the notes by a State agency psychologist indicating that 
Christina’s allegations of depression, anxiety, and panic attacks were supported by 
the record. The Court instead found that the ALJ’s mental residual functional 
capacity (MRFC) was consistent with, and supported by much of the consultative 
examiner’s report, particularly his opinion that Christina was able to understand, 
remember and carry out simple, as well as complex, instructions, get along with 
the public and coworkers, and sustain focused attention, allowing her to timely 
complete assigned tasks.  The ALJ also discussed and addressed the State agency 
psychologist’s limitations (i.e., would require periodic supervision to sustain an 
ordinary routine, experienced periodic deficits in concentration and attention, and 
would require additional time and support to adapt to changes in the work setting), 
in the RFC determination. However, the ALJ also relied on the psychologist’s 
opinion that these limitations were not substantial.  
 
Monette v. Colvin, 654 F. App’x 516 (2d Cir. 2016) 

The Court determined that the ALJ did not err by assigning more weight to the 
consultative examiner’s opinion over that of the treating nurse practitioner, as she 
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was not an acceptable medical source. Regardless, the ALJ did not overlook the 
nurse practitioner’s opinion, as Monette argued. Rather, the Court found that the 
ALJ considered and assigned weight to the opinion in accordance with the 
applicable regulatory factors. Similarly, the Court discounted the opinion of a 
treating social worker, because she was not an acceptable medical source, and her 
assessment was “so lacking in detail as to be minimally probative.” Further 
disagreeing with Monette’s “conclusory” faulting of the ALJ for not giving more 
weight to evidence from other various treating source, the Court specifically noted 
that the ALJ “deemed probative, and incorporated into his findings medical reports 
and opinions by Monette’s various treating therapists and physicians.” 

Johnson v. Colvin, 2016 WL 5539890 (2d Cir. September 29, 2016) 

The ALJ appropriately relied on consultative examiner opinion that Johnson 
had minimal to no limitations for the performance of simple work despite his 
borderline intellectual functioning (BIF) to conclude that he could perform work 
“slightly slower than average pace, i.e., no more than 10% slower.” The Court 
pointed out the ALJ’s discussion that Johnson had worked for many years despite 
a history of a learning disability. The Court also concluded that the statement 
sufficiently reflected Johnson’s ability to maintain employment.  Accordingly, any 
issue with specificity did not undermine the substantial evidence supporting the 
ALJ’s finding. 

Rock v. Colvin, 628 F. App’x 1 (2d Cir. 2015) 

The Court upheld the ALJ assigning more weight to the opinion of the consultative 
examining psychologist than the treating psychologist, insofar as the latter’s 
evaluation was generally inconsistent with the opinions of the consultative 
psychologist and the State agency review psychologist.   
 
Lewis v. Colvin, 548 F. App’x (2d Cir. 2013) 

The Court agreed that the RFC assessment for a significant range of light work was 
supported by the consultative examiner’s assessment of  “mild limitations for 
prolonged sitting, standing, and walking,” and direction that Lewis should avoid 
“heavy lifting, and carrying.”  In so doing, the Court rejected Lewis’s reference to 
its recent holding in Selian v. Astrue, 708 F.3d 409 (2d Cir. 2013) and his argument 
that such assessment was impermissibly vague. 
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Camille v. Colvin, 625 F. App’x 25 (2d Cir. 2016) 
 
The Court ruled that the State agency psychologist’s assessment was not stale 
simply because the psychologist did not review subsequent treatment records.  In 
this regard, the Court determined that the later treatment notes did not differ 
materially from the evidence reviewed by the State agency psychologist. The Court 
went on to conclude that the State agency psychologist’s assessment constituted 
“contrary opinion” sufficient to support the ALJ discounting the treating 
psychiatrist’s opinion. 
 
Monroe v. Comm’r of Soc. Sec., 2017 WL 213363 (2d Cir. January 18, 2017) 
 
The Court found meritless Monroe’s argument that the ALJ reversibly erred by 
concluding that the State agency psychologist’s opinion was inconsistent with that 
of the treating psychiatrist when the psychologist only found that there was 
“insufficient evidence” to conclude whether a mental impairment existed. The 
Court determined, as did the district court, that such error was harmless, inasmuch 
as Monroe had not identified any prejudice, and the record establishes that the 
error did not affect the ALJ’s decision (citing Zabala v. Astrue, 595 F.3d 402, 409 
(2d Cir. 2010)). The Court ultimately found that the ALJ’s decision to give little 
weight to the treating psychiatrist’s assessment was “grounded in the substantial 
evidence contradicting his opinion; the ALJ’s decision does not rest on the 
misconception that [the treating psychiatrist’s] opinion conflicts with that of the 
[S]tate psychologist.” 
 
Eusepi v. Colvin, 595 F. App’x 7 (2d Cir. 2014)  

 
The ALJ properly considered a physician assistant’s (PA’s) evaluations as to the 
severity of Eusepi’s symptoms and the resulting limitations on her functional 
capacity, while appropriately disregarding the PA’s opinion on the ultimate 
question of whether Eusepi was totally disabled and unable to work. 
 
Bushey v. Colvin, 552 F. App’x 97 (2d Cir. 2014) 
 
The Court held that the ALJ properly refused to give controlling weight to the 
opinion of a physician assistant (PA) insofar as he was not an acceptable medical 
source under the Commissioner’s regulations.  Moreover, the Court determined the 
ALJ gave good reasons for giving the PA’s opinion less weight, as he had only 
treated Bushey for two months before issuing the opinion. 
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C. Post-Decision Evidence and Subsequent Allowances 
 

Lesterhuis v. Colvin, 805 F.3d 83 (2d Cir. 2015) 
 
This appeal centered on new opinion evidence from a treating physician of 
Lesterhuis that he would be limited to less than sedentary work and would likely 
be absent more than four times per month. The Court concluded that the ALJ’s 
decision was not supported by substantial evidence, because the new and material 
evidence from the treating source contradicted the ALJ’s decision, and there was 
no evidence to contradict the new opinion evidence.  To this end, the Court 
specifically noted that the ALJ had before him the opinion of the therapist that 
supported the treating source opinion, which also concluded that Lesterhuis would 
be absent more than four days per month (although the ALJ gave little weight to 
the therapist’s opinion because he was not an acceptable medical source). Notably, 
the Court also pointed to vocational expert evidence noting that an employee like 
Lesterhuis would be precluded from engaging substantial gainful activity if he 
missed four days of work per month. 
 
Evans v. Colvin, 649 F. App’x 35 (2d Cir. 2016) 
 
The Court concluded that the Appeals Council erred in declining to consider a VA 
rating of 100% disabled retrospective to the period at issue, because the Council 
found it related to a period after the ALJ’s decision. While noting that the VA 
rating was not binding on the Commissioner because it is a determination by 
another governmental agency, the Court nevertheless noted that the retrospective 
rating was reached considering at least in part evidence that related to the period in 
question. Such circumstances, according to the Court, “precluded the Appeals 
Council from dismissing the VA evidence as irrelevant because it was unrelated to 
the period time period at issue.” 
 
Suttles v. Colvin, 645 F. App’x 44 (2d Cir. 2016) 
 
Suttles argued that the Appeals Council erred by failing to consider a new IQ test 
and mental evaluation. The Court disagreed, reasoning that while the post-ALJ-
decision evidence arguably reflected Suttles’s condition during the period in 
question that warranted consideration by the Appeals Council as new and material 
evidence, the additional evidence provided “no reasonable possibility” of altering 
the ALJ’s decision, inasmuch as it was not materially different from the evidence 
already before the ALJ and the vocational expert when they reached their 
conclusions. 
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Monette v. Colvin, 654 F. App’x 516 (2d Cir. 2016) 
 
Monette was a veteran with a service-related impairment (i.e., a “wounded 
warrior”) and, as a result, his claim for disability insurance benefits (DIB) was fast-
tracked through the administrative process as a “critical case.” Consequently, the 
Appeals Council denied Monette’s request for review of the ALJ’s decision in a 
record time of five days. Monette argued that the Appeals Council’s expedited 
denial was highly uncommon and denied him the due process right to present new 
evidence to it before rendering its denial. Monette specifically contended that a VA 
letter increasing his disability rating from 30 to 70% issued after the Appeals 
Council’s denial was materially sufficient for the Appeals Council to grant review. 
Holding that “speed does not indicate inadequate review,” the Court rejected 
Monette’s argument, noting that agency policy required him to submit any 
additional evidence to the Appeals Council with his request for review. The Court 
further agreed with the Commissioner’s position that Monette’s statement in his 
letter to Appeals Council upon requesting review that he would submit additional 
evidence “if” it became available could not reasonably have been construed as a 
request for an extension of time. In any event, as the district court properly 
concluded, the additional evidence proffered to it, including the VA rating letter, 
was not material. Most of the evidence post-dated Monette’s last date insured. 
And, although the VA rating letter reflected a retroactive increase of Monette’s 
disability rating to 70%, the Court noted that determination did not find he had 
“total occupational and social impairment;” regardless, the letter would be of 
limited relevance as it was based on rules different than the agency. 
 
Scott v. Colvin, 639 F. App’x 41 (2d Cir. 2016) 
 
The district court declined to consider additional evidence submitted to it, 
concluding that while it supported Scott’s allegation that he developed left-eye 
blindness, he did not allege blindness during the relevant period, and, despite 
complaints of minor vision problems, Scott’s vision during the period at issue was 
measured as 20/20 in one eye, and 20/40 in the other. 

 
Guerra v. Colvin, 618 F. App’x 23 (2d Cir. 2015) 
 
The Court rejected Guerra’s argument that the Appeals Council and the district 
court erred by failing to consider new evidence submitting after the ALJ’s 
decision, specifically noting that most of the proffered medical evidence related to 
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the period after the ALJ’s decision and, therefore, did not undermine the ALJ’s 
evaluation of Guerra’s condition during the relevant period. 
 
Rivera v. Colvin, 592 F. App’x 32 (2d Cir. 2015) 
 
The Court disagreed with Rivera’s primary argument that the subsequent evidence 
upon which a subsequent award of benefits, as well as the award itself by a 
different ALJ, constituted new and material evidence warranting remand under 42 
U.S.C. § 405(g). The Court held that the subsequent award reflected a worsening 
of Rivera’s condition, and was not a different assessment of the same evidence 
considered in the ALJ’s earlier decision.  As such, the Court concluded that Rivera 
could not make the necessary showing for new and material evidence under the 
three-pronged test in Tirado.   
 
Caron v. Colvin, 600 F. App’x 43 (2d Cir. 2015) 
 
The Court concluded that the subsequent favorable decision was not material 
evidence warranting remand because one, it was not itself evidence of disability 
and two, more importantly, the decision was not relevant to Caron’s condition 
during the time period at issue on appeal.   
 
II.    DEVELOPMENT OF THE RECORD/RECONTACTING SOURCES 
 
Winn v. Comm’r of Soc. Sec., 541 F. App’x 67 (2d Cir. 2013) 
 
The Court concluded that the ALJ failed to fully develop the record with regard to 
Winn’s mental impairment.  The Court specified that once the issue of an alleged 
mental disorder was raised, the ALJ had the responsibility to explain whether, 
based on the evidence of record, Winn suffered from a medically determinable 
mental impairment and, if so, to conduct the appropriate inquiry (i.e., apply the 
psychiatric review technique) under the Commissioner’s regulations at 20 C.F.R. 
§ 404.1520a.  The Court further noted that the record was incomplete with respect 
to the potential severity of Winn’s alleged mental impairment, hence directing 
further development thereof. 
 
O’Connell v. Colvin, 558 F. App’x 63 (2d Cir. 2014) 
 
The Court rejected O’Connell’s argument that the ALJ failed to develop the record 
by not obtaining treatment records (1) pertaining to a knee injury more than a 
decade prior to his DIB application; and (2) of ongoing treatment more than two 
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years after his date last insured.  Citing Rosa v. Callahan, 168 F.3d 72, 79 n.5 (2d 
Cir. 1999), the Court determined that the ALJ was under no obligation to further 
develop the record in the absence of any obvious gaps or inconsistencies in the 
record, as here. 
 
Eusepi v. Colvin, 595 F. App’x 7 (2d Cir. 2014)  
 
Eusepi argued that the ALJ did not advise her of the importance of getting a 
treating source’s report or grant her the opportunity to obtain the report. However, 
citing Rosa v. Callahan, 168 F.3d 72, 79 n. 5 (2d Cir. 1999), the Court held while 
the ALJ has a general duty to develop the record even where the applicants is 
represented by counsel, the agency is required affirmatively to seek out additional 
evidence only where there are “obvious gaps” in the administrative record. 
 
Abbott v. Colvin, 586 F. App’x 21 (2d Cir. 2015) 
 
Although remanded for a deficient step four analysis (see, infra), the Court found 
that the ALJ did not err in failing to seek additional information from the treating 
source where there were no “obvious gaps” in the record (citing Rosa v. Callahan, 
168 F.3d 72, 79 n. 5 (2d Cir. 1999)). 
 
Monroe v. Comm’r of Soc. Sec., 2017 WL 213363 (2d Cir. January 18, 2017) 

 
The Court rejected Monroe’s argument that, having rejected the only competent 
medical source opinion evidence (i.e., treating psychiatrist’s assessment (see, 
supra)), the ALJ’s residual functional capacity (RFC) determination was not 
supported by substantial evidence.  It cited to its holdings in Tankisi v. Comm’r of 
Soc. Sec., 521 F. App’x 29, 34 (2d Cir. 2013) and Pellam v. Astrue, 508 F. App’x 
87, 90 (2d Cir. 2013) for the premise that a medical source statement or formal 
medical opinion is not necessarily required where the record contains sufficient 
evidence from which an ALJ can assess the RFC.  The Court noted that although 
the ALJ ultimately rejected the treating psychiatrist’s assessment, the ALJ relied 
on his treatment notes providing contemporaneous assessments of Monroe’s mood, 
energy, affect, and other characteristics relevant to her ability to sustain work. The 
Court further pointed to the ALJ’s consideration of Monroe’s well-documented 
social/recreational activities in the treatment notes. The Court concluded that the 
ALJ’s RFC assessment was well-supported by the psychiatrist’s “years’ worth of 
treatment notes” and, consequently, it was not necessary for the ALJ to seek 
additional information regarding Monroe’s RFC (citing Rosa v. Callahan, 168 F.3d 
72, 79 n. 5 (2d Cir. 1999)). 
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Johnson v. Colvin, 2016 WL 5539890 (2d Cir. September 29, 2016) 
 
The ALJ was not required to have recontacted Johnson’s surgeon to request a post-
surgery opinion on functioning. The Court reasoned that the record contained 
sufficient “other” evidence supporting the RFC finding, and the ALJ had properly 
weighed all the evidence of record.  Accordingly, there was no “gap” in the record 
requiring recontact, and the ALJ did not rely on his own lay opinion. 
 
Reynolds v. Colvin, 570 F. App’x 45 (2d Cir. 2014) 
 
The Court rejected Reynolds’s attempt to argue error in failing to recontact 
physicians under the “then-operative re-contact requirement” of 20 C.F.R. 
§ 404.1512(e), who issued retrospective opinions, but did not treat Reynolds until 
after the period at issue (see, supra).  
 
Bushey v. Colvin, 552 F. App’x 97 (2d Cir. 2014) 
 
The Court ruled that the agency was only required to develop the record for 12 
months preceding the date of Bushey’s application for benefits.  Citing Rosa v. 
Callahan, 168 F.3d 72, 79 n.5 (2d Cir. 1999), the Court further held that the ALJ 
was not required to order IQ testing, finding it reasonable to rely instead on 
evidence of Bushey’s actual cognitive functioning including her writing ability, 
arithmetic skill, and self-reported performance activities.   
 

III. RESIDUAL FUNCTIONAL CAPACITY (RFC)  
 
Sesa v. Colvin, 629 F. App’x 30 (2d Cir. 2015)  
 
Citing Selian v. Astrue, 708 F.3d 409 (2d Cir. 2013), the Court faulted the ALJ for 
failing to affirmatively determine whether Sesa’s purported reaching limitation was 
“non-negligible.” The Court noted that while the ALJ had given little weight to a 
restrictive treating source assessment regarding Sesa’s ability to lift, carry, sit, 
stand, and walk, the ALJ did not expressly reject the physician’s opinions that Sesa 
could not reach above shoulder level; could only so some reaching; had significant 
limitations with repetitive reaching, handling, or fingering; and could reach, 
including overhead, for only 10% of an eight-hour workday. 
 
 McIntyre v. Colvin, 758 F.2d 146 (2d Cir. 2014) 
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Omission of moderate limitations in McIntyre’s ability to maintain concentration, 
persistence, or pace in the hypothetical to the vocational expert was of no moment 
where the hypothetical implicitly incorporated the limitations by limiting her to 
simple, routine, and low stress tasks.  
 
Cohen v. Comm’r of Soc. Sec., 643 F. App’x (2d Cir. 2016) 
 
Citing to McIntyre v. Colvin, 758 F.3d 146, 150 (2d Cir. 2014), insofar as the ALJ 
had already considered a treating source’s moderate limitation in satisfying 
attendance standards at step three of the sequential analysis, the Court found that 
the ALJ had implicitly incorporated this limitation into the mental residual 
functional capacity (RFC) determination and subsequent hypothetical to the 
vocational expert. 
 
Domm v. Colvin, 579 F. App’x 27 (2d Cir. September 23, 2014) 
 

Citing to Cichocki v. Astrue, 729 F.3d 172 (2d Cir. 2013), the Court rejected 
Domm’s argument that the ALJ failed to make a function-by-function assessment 
of her limitations, noting that the ALJ’s RFC analysis provided a sufficient basis 
for meaningful judicial review. 

 
Johnson v. Colvin, 2016 WL 5539890 (2d Cir. September 29, 2016) 
 
The Court held that the residual functional capacity (RFC) was supported by 
Johnson’s own testimony that, following his aortic replacement valve surgery, he 
could lift up to 15 pounds, walk a little further, work out at a gym 3-to-5 times per 
week, and do much of his own cooking, cleaning, and shopping. It was also 
supported by treating source opinion that Johnson had made clinical improvement 
after surgery and would benefit from increased exercise. The Court further found 
Johnson’s challenge that this statement was vague is unavailing. While the 
statement alone might not have been adequate to support the RFC determination, it 
was still supported by other evidence of the record the ALJ considered.  
 
Also, the Court rejected Johnson’s argument that the ALJ did not consider the 
combined effect of Johnson’s mental and physical limitations, noting such 
contention was belied by the record. 
 
Monroe v. Comm’r of Soc. Sec., 2017 WL 213363 (2d Cir. January 18, 2017) 
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Although the ALJ ultimately gave little weight to the “off task” and social 
restrictions assessed by Monroe’s treating psychiatrist, which was the only medical 
source opinion of record, the Court ruled the residual functional capacity (RFC) 
was well-supported by the psychiatrist’s own clinical observations that often 
included stable mood.  The RFC assessment was also corroborated by descriptions 
of Monroe’s wide range of recreational activities, including snowmobile trips, 
multiple vacation cruises, four-wheeling, and horseback-riding as documented in 
the psychiatrist’s treatment notes. No additional evidence supporting the RFC was 
needed.  
 
LaValley v. Colvin, 2017 WL 129154 (2d Cir. January 12, 2017) 
 
The Court pointed out that the ALJ expressly recognized that he must consider 
impairments in combination, and finding that there was no reason to suspect that 
the ALJ considered LaValley’s impairments in isolation.  Addressing LaValley’s 
broader challenge of the supportability of the ALJ’s determination that she was not 
disabled, the Court noted that the ALJ considered LaValley’s testimony regarding 
her daily routine, various medical tests, and reports from numerous medical 
sources to conclude that she was not disabled.  These sources constituted 
substantial evidence supporting the ALJ’s decision that LaValley was not disabled, 
according to the Court. 
 

IV. STEP FOUR/FIVE VOCATIONAL ISSUES 
 
Abbott v. Colvin, 586 F. App’x 21 (2d Cir. 2015) 
 
The Court found the ALJ’s analysis at step four of the sequential analysis finding 
Abbott capable of performing her past relevant work as a teacher focused only on 
her physical limitations and “offered only passing mention of Abbott’s identified 
nonexertional limitations.”  Because the decision lacked the requisite careful 
appraisal of how Abbott’s nonexertional limitations would or would not affect her 
ability to function as a teacher, the Court remanded this matter for a clearer 
explanation of the ALJ’s step-four denial. 
 
Michaels v. Colvin, 621 F. App’x 35 (2d Cir. 2015) 
 
The Court ruled that the ALJ erred in his step-four finding that Michaels could 
perform his past relevant work requiring heavy computer use when that treatment 
records during the relevant period documented Michael’s repeated complaints that 
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using the computer more than 2 or 3 hours at a time caused symptoms caused him 
to refrain from further computer use. 

 
Krull v. Colvin, 2016 WL 5417289 (2d Cir. September 27, 2016) 
 
The Court concluded that substantial evidence supported the ALJ’s step four 
finding that Krull could perform her past relevant work, noting that the ALJ 
appropriately determined that Krull  performed her former semi-skilled (SVP 
4) job long enough to have learned how to perform it.  In so doing, the Court ruled 
that the “typical three-to-six month learning period... d[id] not constitute a six-
month minimum.”  
 
Guerra v. Colvin, 618 F. App’x 23 (2d Cir. 2015) 
 
The Court determined that the ALJ properly found Guerra could perform her past 
relevant work as an artist, pointing out that the requirements of this job were 
compatible with the residual functional capacity (RFC) determination.  
 
Michaels v. Colvin, 621 F. App’x 35 (2d Cir. 2015) 
 
Having found the ALJ’s step-four finding flawed (see, supra), the Court concluded 
that the hypotheticals presented to the vocational expert were not sufficient to 
alternatively satisfy the Commissioner’s burden at step five. The Court reasoned 
that the limitations in the hypotheticals by both the ALJ and Michaels did not 
accurately represent Michael’s limitations regarding computer use, i.e.,  that using 
the computer more than two or three hours at a time caused symptoms requiring 
him to refrain from further computer use.  Insofar as the vocational expert’s 
testimony did not indicate the amount of computer use necessary to perform the 
three positions identified that Michaels could perform (i.e., receptionist, service 
representative, or telephone operator), it was unclear whether his limitations would 
prevent him from performing these jobs. 
 
Sesa v. Colvin, 629 F. App’x 30 (2d Cir. 2015) 
 
The Court ruled that the ALJ’s reliance solely on the Medical-Vocational Rules 
without vocational expert evidence to deny Sesa’s claim at step five was error.  In 
so doing, it noted that reaching is “required in almost all jobs” as stated in SSR 85-
15, and that it had remanded in Selian v. Astrue, 708 F.3d 409 (2d Cir. 2013) with 
specific instructions to determine whether a claimant’s reaching limitation was 
negligible and, if not, to obtain testimony from a vocational expert.  
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McIntyre v. Colvin, 758 F.3d 146 (2d Cir. 2014)  
 

The Court upheld the Commissioner’s step-five denial of McIntyre’s claim where 
the hypothetical to the vocational expert contained a mental restriction missing 
from the residual functional capacity (RFC) assessment. The ALJ concluded at 
step two that McIntyre suffered from severe back and affective disorders.  While 
the ALJ posed a hypothetical to the vocational expert limiting McIntyre to a range 
of sedentary work involving “simple, routine, low stress tasks,” the RFC 
conclusion was silent as to any restriction caused by a mental impairment.  
Nevertheless, the Court upheld the residual functional capacity determination, 
noting that the ALJ’s consideration of the evidence of record, including a 
consulting psychologist’s opinion, afforded an adequate basis for judicial review. 
 
Additionally, the Court upheld it’s ruling in Brault v. Soc. Sec. Admin., 683 F.3d 
443, 450 (2d Cir. 2012) in concluding that the vocational expert was not required 
to articulate a more specific basis for his opinion, inasmuch as the ALJ reasonably 
credited the expert’s testimony based on his professional experience and clinical 
judgment, and the opinion was not undermined by any evidence in the record.  
 
Snyder v. Colvin, 2016 WL 3570107 (2d Cir. June 30, 2016) 
 
The Court agreed that the functional limitations contained in the hypothetical to the 
vocational expert “closely paralleled” the well-supported residual functional 
capacity (RFC) finding, thus discounting Snyder’s argument that the 
Commissioner did not satisfy her burden at step five of the sequential analysis. 
 
Suttles v. Colvin, 645 F. App’x 44 (2d Cir. 2016) 
 
The Court determined that, because the ALJ did not err in assessing Suttles’s 
residual functional capacity (RFC) assessment, the vocational expert’s testimony 
identifying jobs in the nation economy (based on a hypothetical incorporating the 
demands of the RFC) constituted substantial evidence supporting the ALJ’s step-
five determination. 
 
Cohen v. Comm’r of Soc. Sec., 643 F. App’x (2d Cir. 2016) 
 
The Court upheld the ALJ’s reliance on vocational expert testimony identifying 
jobs that an individual with Cohen’s vocational profile and residual functional 
capacity (RFC) could perform. 
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V. OTHER  

 
A. Global Assessment of Functioning (GAF) Scores 

 
Monette v. Colvin, 654 F. App’x 516 (2d Cir. 2016) 
 
The Court held that Monette’s GAF scores, which were as high as 55 and 65 
during the relevant period reflecting moderate symptoms or difficulties in social 
and occupational functioning, did not undermine the ALJ’s findings. 
 
Camille v. Colvin, 625 F. App’x 25 (2d Cir. 2016) 
 
The Court rejected Camille’s argument that the ALJ relied on favorable GAF 
scores exclusively, finding that the ALJ did not rely on them to the exclusion of 
other evidence. 

Rock v. Colvin, 628 F. App’x 1 (2d Cir. 2015) 
 
The Court concluded that substantial evidence supported the ALJ’s determination 
that the GAF score was not entitled to significant weight inasmuch as it was based 
almost entirely upon subjective complaints during a single examination and 
inconsistent with Rock’s work history and other medical assessments (citing 
Poupore v. Astrue, 566 F.3d 303 (2d Cir. 2009) and 20 C.F.R. § 404.1527). 
 

B. Credibility  
 
Evans v. Colvin, 649 F. App’x 35 (2d Cir. 2016) 
 
The Court faulted the ALJ for “largely” ignoring evidence supporting Evan’s 
complaints of pain, as well as her limited activities of daily living in assessing her 
credibility. 
 
Monette v. Colvin, 654 F. App’x 516 (2d Cir. 2016) 
 
The Court upheld the ALJ’s credibility analysis, specifically noting Monette’s 
testimony regarding the severity of his symptomatology was undermined in part by 
his failure to stop smoking marijuana in order to improve the effectiveness of 
treatment.  Furthermore, the Court rejected Monette’s argument that the ALJ 
should not have considered his marijuana use without applying 20 CFR 
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§ 404.1530, noting that this regulation does not apply unless a finding of disability 
is first made. 
 
LaValley v. Colvin, 2017 WL 129154 (2d Cir. January 12, 2017) 
 
LaValley challenged several observations by the ALJ as constituting  improper 
bases to rejected her testimony, i.e., that she had stated in a previous application 
for unemployment benefits that she was able to work, and incorrectly stated the 
period in which she received unemployment benefits; and, that the ALJ had 
personally observed her sitting still for 30 minutes without the need to stand up.  
The Court, however, ruled that the ALJ did not solely rely on this grounds, finding 
that the ALJ considered various sources of evidence and justifiably declined to 
give less than determinative weight to LaValley’s testimony.  Recognizing that 
daily activities was an appropriate factor to consider when assessing a claimant’s 
level of pain, the Court referred to the ALJ’s consideration of LaValley’s daily 
routine, pointing out that she cleaned, washed laundry, and performed childcare, 
among other activities.  The Court further referred to the ALJ’s evaluation of 
numerous medical reports in determining how much credence to give LaValley’s 
testimony.  Furthermore, the Court rejected LaValley’s contention that the ALJ 
erroneously premised the conclusion that she was not disabled on the ground that 
failed to follow medical advice to lose weight. Accordingly, the Court saw no 
reason to disturb the ALJ’s credibility finding. 
 
Snyder v. Colvin, 2016 WL 3570107 (2d Cir. June 30, 2016) 
 
Citing SSR 16-3p (which was not in effect at the time of the ALJ’s decision, 
although SSR 96-7p contains the same provision), the Court faulted the ALJ for 
factoring Snyder’s lack of formal mental health treatment in the credibility analysis 
without seeking, or considering, an explanation as to why she did not seek 
treatment. Nevertheless, it deemed this omission to be of no moment given finding 
that substantial evidence of record overall supported the ALJ’s credibility 
determination. The Court specifically rejected Snyder’s contention that the ALJ 
erred by not crediting her testimony, noting that the ALJ expressly analyzed 
Snyder’s claims of neck pain, arm numbness, obesity, and depression, and cited 
specific medical evidence to explain the conclusion that Snyder’s alleged 
limitations were without support. 
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Guerra v. Colvin, 618 F. App’x 23 (2d Cir. 2015) 
 
In rejecting Guerra’s subjective complaint of pain that was too severe to work “at 
all,” the Court acknowledged the ALJ’s discretion in weighing Guerra’s 
credibility, noting that “[n]ot only did her treating professionals judge that she 
could sit for long periods, but Guerra herself acknowledged that she read, watched 
television, and cross-stitched daily, all activities requiring extensive sitting time.” 
Furthermore, Guerra elected to pursue “conservative therapy” for her spinal 
condition. Additionally, while the Court acknowledged the validity of Guerra’s 
argument that the ALJ should have taken into account her long work record (citing 
Rivera v. Schweiker, 717, F.2d 719, 725 (2d Cir. 1983)), it nonetheless concluded 
“that on the facts of this case the ALJ’s holding can stand.” 
 

C.   Step-Two Determinations 
 

Ornelas-Sanchez v. Colvin, 631 F. App’x 48 (2d Cir. 2016) 
 

The Second Circuit remanded for further proceedings in this case, finding the ALJ 
made inadequate findings in applying the special technique evaluating the severity 
of Ornelas-Sanchez’s mental impairments at step two of the sequential analysis. 
The Court faulted the ALJ for failing to provide an analysis of the evidence 
supporting the step-two finding that Ornelas-Sanchez’s anxiety, depression, and 
history of substance and alcohol abuse in alleged remission were severe 
impairments. The Court moreover determined that the ALJ failed to adequately 
consider whether Ornelas-Sanchez’s alleged intellectual disability constituted a 
severe impairment. While the Court acknowledged that the ALJ did go on to 
discuss the relevant evidence regarding this condition in assessing Ornelas-
Sanchez’s RFC, the lack of such evaluation at an earlier step called into question 
whether the ALJ had adequately considered the entirety of record when 
determining severity of her alleged intellectual disability. In this regard, the Court 
pointed to at least one IQ test score supporting a finding that Ornelas-Sanchez’s 
intellectual disability was at listing-level severity at step three of the sequential 
analysis. Such finding would have eliminated the need to assess her RFC and 
proceed to the remaining steps (four and five) of the analysis. The Court further 
noted that even when assessing the RFC, it was not clear why the ALJ gave great 
weight to the opinion of the State agency psychologist. Ultimately, the Court 
concluded that the ALJ’s analysis misapplied pertinent legal standards and did not 
permit meaningful judicial review. 
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Rivera v. Colvin, 592 F. App’x 32 (2d Cir. 2015) 
 
As to Rivera’s contention that the ALJ incorrectly found his anxiety and post-
traumatic stress disorder (PTSD) were not severe impairments, the Court found the 
ALJ’s step-two finding supported by substantial evidence. Even assuming the ALJ 
erred, it was harmless, according to the Court, because the ALJ considered 
Rivera’s severe and non-severe impairments through the remaining steps of the 
sequential evaluation. 

Rock v. Colvin, 628 F. App’x 1 (2d Cir. 2015) 
 
The ALJ misinterpreted “R/O” in a “treating” psychologist’s progress note as 
“ruled out” somatization disorder.  Nevertheless, the Court ruled that whether a 
diagnosis of somatoform disorder had been ruled out had no bearing on the ALJ’s 
ultimate determination that Rock was not disabled, insofar as no somatoform 
disorder had been diagnosed.  Recognizing the paragraph “B” criteria of the 
Listings was identical for both a somatoform disorder and Rock’s medically 
determinable “severe” anxiety disorder, the Court further ruled that it did not need 
to determine whether the ALJ erred in finding an absence of medically 
documented evidence of somatoform disorder, insofar as Rock failed to satisfy the 
criteria for either impairment.   

 
D. Adjudications by Other Government and Non-government Entities 

 
Evans v. Colvin, 649 F. App’x 35 (2d Cir. 2016) 
 
The Court concluded that the Appeals Council erred in declining to consider a VA 
rating of 100% disabled retrospective to the period at issue, because the Council 
found it related to a period after the ALJ’s decision. While noting that the VA 
rating was not binding on the Commissioner because it is a determination by 
another governmental agency, the Court nevertheless noted that the retrospective 
rating was reached considering at least in part evidence that related to the period in 
question. Such circumstances, according to the Court, “precluded the Appeals 
Council from dismissing the VA evidence as irrelevant because it was unrelated to 
the period time period at issue.” 
 
Monette v. Colvin, 654 F. App’x 516 (2d Cir. 2016) 
 
A Veterans Administration rating letter submitted to the Appeals Council was not 
material, even though it reflected a retroactive increase of Monette’s disability 
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rating to 70% during the period at issue. The Court noted that determination did 
not find he had “total occupational and social impairment,” and regardless, the 
Court found the letter would be of limited relevance, as it was based on agency 
rules different than the Commissioner’s. 
 
Rivera v. Colvin, 592 F. App’x 32 (2d Cir. 2015) 
 
The Court concluded that the ALJ properly considered two Veteran’s 
Administration (VA) determinations, noting that while these determinations are not 
binding on the Commissioner, they are entitled some weight and should be 
considered. 
 
Claymore v. Astrue, 519 F. App’x 36 (2d Cir. 2014) 
 
The Court found that the ALJ properly considered the Veteran’s Administration 
(VA’s) decision that Claymore was entitled to unemployment benefits for 
disability, noting that the determination by another agency regarding a claimant’s 
disability is not binding on the Commissioner.  
 

E. Issue/Argument Waiver 
 
Copetta v. Comm’r of Soc. Sec., 552 F. App’x (2d Cir. 2014) 
 
The Court refuses to hear arguments raised for the first time by Copetta (pro se). 
 
Reynolds v. Colvin, 570 F. App’x 45 (2d Cir. 2014) 
 
The Court rejected Reynolds’s argument that the ALJ failed to re-contact treating 
physicians, because the argument was not raised in the district court, and, in any 
event, was unavailing. 
 
Caron v. Colvin, 600 F. App’x 43 (2d Cir. 2015) 
 
Citing In re Nortel Networks Corp. Sec. Litig., 539 F.3d, 129, 132 (2d Cir. 2008), 
the Court considered Caron’s argument for remand based on the subsequent 
allowance forfeited, insofar as Caron knew of the evidence supporting the 
subsequent allowance before both the ALJ hearing and the district court’s decision, 
but failed to present it earlier. 
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Panel Discussion on Attorneys’ Fees 
(Howard Olinsky, Steve Conte, Maria Fragassi 
Santangelo) 
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U.S. Department of Treasury 
Bureau of the Fiscal Service 

FS Form 13 – Authorization for Release of Information: 
 
https://fiscal.treasury.gov/fsservices/gov/debtColl/pdf/forms/FS_Form13.pdf 

 
For questions about an offset:  1-800-304-3107 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Source:  SSA OGC February 2017 
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any	and	all	information	related	to	a	debt	owed	by	me	to	the	United	States	Government,	to	a	State,	or	any	debt	enforced	by	a	State,	
including	child	support	obligations,	and/or	any	payments	made	or	due	to	me	by	a	Federal	or	State	agency,	and/or	any	tax	return	
information disclosed to Fiscal Service by the Internal Revenue Service in order to collect tax debt through the levy process under 26  
U.S.C. § 6331(h), and to conduct tax refund offset under 26 U.S.C. §§ 6402. Tax return information is defined in 26 U.S.C. §
6103(b). Information includes, but is not limited to, correspondence and other information related to my debt(s) or payment(s), 
including my tax refund payment(s).

3. Fiscal Service,	its	employees,	agents,	and	contractors,	are	not	required	to	inform	me	of	disclosures	made	under	this	authorization.
4. This	authorization	will	be	valid	for	6	months	from	the	date	of	signing,	unless	sooner	revoked	by	me	in	writing	and	the revocation is

received and processed by Fiscal Service at this address:  Supervisor, TOP Call Center, P.O. Box 1686, Birmingham, Alabama
35201-1686.

5. A photocopy or facsimile copy of this signed authorization has the same force and effect as an original.
The person named in paragraph 1 must sign below.		If	signed	by	a	corporate	officer,	partner,	guardian,	executor,	receiver,		
administrator,	trustee,	or	party	other	than	the	taxpayer,	I	certify	that	I	have	the	authority	to	execute	this	form.		A separate  
Fiscal Service Form 13 must be provided for each debtor.

Signature of Person Authorizing Disclosure    Date               

Print Name of Person Authorizing Disclosure  Print Title of Person Authorizing Disclosure

FS       13	 DEPARTMENT OF THE TREASURY 
BUREAU OF THE FISCAL SERVICE

FORM

2-16

Department	of	the	Treasury
Bureau of the Fiscal Service

Authorization for Release of Information
Fax completed form to:	(855) 292-9700     

1. TO:  U.S.	Department	of	the	Treasury,	Bureau of the Fiscal Service

FROM: 

Name (include alias and maiden names): Mailing Address (include street address, p.o. box, suite no., city, state, zip code): 

Social Security Number or Employer Identification Number:	 Telephone No.	 Fax No.

2. I	authorize	the	Fiscal Service,	its	employees,	agents,	and	contractors,	to	disclose	to	the	following

person: REPRESENTATIVE:

Name of Individual:	 Mailing Address (include street address, p.o. box, suite no., city, state, zip code): 

Company Name (optional):	 Telephone No.	 Fax No.
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BIOGRAPHY OF CHIEF MAGISTRATE JUDGE DAVID E. 
PEEBLES.  Judge Peebles was sworn in and began serving as a United 
States Magistrate Judge on May 22, 2000, and is currently the Chief 
Magistrate Judge of the Northern District of New York. He received a 
Bachelor of Aerospace Engineering degree from the Georgia Institute of 
Technology in 1972 and a Juris Doctorate from the Syracuse University 
College of Law in 1975, both with honors.  
Judge Peebles began his legal career as an Assistant Onondaga County 
District Attorney, and thereafter served as law clerk to the Hon. Howard 
G. Munson, United States District Judge for the Northern District of New 
York. He is also a former partner in Hancock & Estabrook, LLP, a firm 
with which he was affiliated since September 1978. While at Hancock & 
Estabrook, Judge Peebles served as chair of the Labor and Intellectual 
Property Law Departments, and was a member of the firm=s Executive 
and Practice Management Committees.  
Judge Peebles has served on the Onondaga County Association Board of 
Directors, and on the boards of other charitable and community 
organizations. He has also authored articles for and spoken at programs 
offered by the New York State, Onondaga County Bar, and Northern 
District of New York Federal Court Bar Associations on a variety of 
topics, including federal practice. Since becoming a magistrate judge, Judge 
Peebles has served on the Federal Magistrate Judges Association Board of 
Directors, and co-chairs the Association's Rules Committee. He is also a 
member of the United States Courts Administrative Office Magistrate 
Judges Advisory Group, and Forms Working Group, and serves on a 
number of Second Circuit and Northern District of New York committees. 
 
 
John Ramos, Acting Hearing Office Chief Administrative Law 
Judge, Syracuse NY Hearing Office, SSA Office of Disability 
Adjudication and Review 
 
Administrative Law Judge John Ramos attended Syracuse University and 
Syracuse University College of Law. Judge Ramos was admitted to the New 
York State bar in 1986. Judge Ramos practiced civil litigation, labor law and 
workers compensation law in New York from 1986 to 1998. He then 
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served as a New York State Workers Compensation Board Administrative 
Law Judge (ALJ) and Senior ALJ until he was appointed as a Social Security 
Administration ALJ in 2009. Judge Ramos is currently serving as Acting 
Hearing Office Chief ALJ (HOCALJ) in the Syracuse ODAR office as of 
January 2017. 
 
Stephen P. Conte, Esq., Regional Chief Counsel, SSA OGC New York  
Mr. Conte joined the Office of the General Counsel, Department of 
Health and Human Services in 1992 in New York.  He transferred to the 
Social Security Administration when it became an independent agency in 
1995.  He was appointed Supervisory General Attorney in December 2003, 
Deputy Regional Chief Counsel in April 2007, and Regional Chief Counsel 
for the Office of the General Counsel in New York in January 2010.  Mr. 
Conte has extensive experience in virtually all aspects of SSA OGC’s 
workload.  Mr. Conte has been an advocate for SSA in cases at both the 
district court and circuit court of appeals levels and has extensive 
experience providing general law, employment law, and program law advice 
and opinions.   Mr. Conte is a member of the federal government’s Senior 
Executive Service, and in addition to his positions in OGC, he has held 
various positions at SSA, including Assistant Regional Commissioner for 
Management and Operations Support.  
Mr. Conte graduated from Fordham School of Law in 1992 where he was 
named a Leonard F. Manning Scholar and was a member of Fordham’s 
International Law Journal.   He is a member of the New York and 
Connecticut Bars. 
 
Katherine B. Felice, Esq., graduated from Colgate University and 
Syracuse University College of Law. Prior to her clerkship with the United 
States District Court for the Northern District of New York, Kate served 
as law clerk to Hon. Ralph L. DeLuccia, Jr., New Jersey Superior Court 
Judge, and wrote Social Security appellate briefs as an attorney with the 
Burton Blatt Institute. 
 

111



Maggie McOmber, Esq., graduated from Smith College in 2002 and 
from the SUNY Buffalo Law School in 2006.  Before she began clerking in 
2015, she worked in private practice representing Social Security claimants 
at the AC and District Court levels. 
 
Howard D. Olinsky, Esq., Mr. Olinsky is the founding partner of his 
firm and a disability attorney with experience advocating for people who 
are disabled before the Social Security Administration, Veterans 
Administration, Workers’ Compensation Board and in the Federal Court 
system.  He is a graduate of Syracuse Law (’85) and SUNY Oswego (’81).  
He is a board member of the Syracuse University’s Burton Blatt Institute 
and a sustaining member of the National Organization for Social Security 
Claimants’ Representatives (NOSSCR).  He is admitted to New York and 
the Northern District of New York Bar Associations.  His firm’s Social 
Security disability practice has a national footprint, which has led Mr. 
Olinsky to secure admission to the United States Courts of Appeal for the 
Second and Sixth Circuits, the United States Supreme Court, and several 
federal district courts around the country. 

 

Nathaniel V. Riley, Esq., Mr. Riley is an associate of Olinsky Law Group 
and focuses his practice in Social Security disability and civil monetary 
penalty appeals in federal court.  He is a graduate of The John Marshall Law 
School in Chicago (’08) and the University of New Mexico (’05).  Following 
law school, he clerked for the Honorable Judge Randye A. Kogan in the 
Circuit Court of Cook County.  He is admitted to practice in Illinois, 
Michigan, New York and the Northern District of New York, and has 
successfully argued appeals before district courts throughout the country and 
the United States Courts of Appeal for the Third and Fourth Circuits.  In 
the fall, he officiates high school and NCAA college football. 
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Maria Fragassi Santangelo became an Assistant Regional Counsel in 
Region II New York with the U.S. Department of Health & Human 
Services in 1994, and then with the Social Security Administration when it 
became an independent agency in 1995.  She is a graduate from Rutgers 
University College of Pharmacy (B.S. 1989) and Seton Hall University 
School of Law (J.D. 1992).  Maria’s duties focus on program litigation, and 
include mentoring new attorneys, serving as the office’s district coordinator 
for the Southern District of New York, presenting training on substantive 
program litigation topics, and leading the office’s appellate review team for 
cases appealed to the Court of Appeals for the First and Second Circuits.  
She is a Special Assistant U.S. Attorney for the Southern, Western and 
Northern Districts of New York, and the Districts of Connecticut and 
Vermont.  She has received several prestigious awards recognizing her 
achievements in program litigation, including a Commissioner of Social 
Security Citation in 2000 and 2011.  
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